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Abstract

This thesis investigates the question of whether judicial review of legislation is a
hindrance to democracy. My main claim is that the existing literature on this topic
fails to pay adequate regard to the symbolic significance of political institutions, that
is, the role that legislatures and courts play in the popular imagination. I argue that
we should not view constitutional systems merely as decision-making mechanisms,
since a society’s institutional structure will colour its sense of political agency and
shape the way in which citizens view their relationships with political officials and
with one another. Different constitutional structures accordingly project different
visions of constitutionalism and democracy. In particular, I argue, representative
government should be viewed not merely as a compromise between equality of input
and quality of output, but as a distinctively valuable form of government in its own
right. The representative assembly serves as the focal point for public political debate
and symbolises a commitment to government through an inclusive process of
deliberation. Legislative supremacy — the practice of accepting the enactments of a
representative assembly as the decisions of the people as a whole — can therefore
allow the law to be seen as the output of the political power of a self-governing
people. Judicial review, on the other hand, will tend to signify a set of boundaries
around the democratic political process, thus truncating the people’s shared sense of

self-government.
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Lay Summary

In a number of countries, courts have the power to strike down legislation on the
grounds that it violates constitutional rights, in effect giving a small number of
lawyers a veto over the laws passed by elected representatives. Is this practice

undemocratic?

Many people think that ‘judicial review” of legislation is obviously undemocratic,
since its whole purpose is to provide a brake on what a government supported by the
majority of the people may legitimately do. But this answer is too quick, since
democracy does not simply mean following the will of the majority. This criticism
had led to another response, which says that judicial review is not undemocratic,
since its role is to protect important components of democracy, such as freedom of

speech, equal treatment and human rights.

I agree that things like free speech, equality and the protection of minorities are
important parts of democracy. But I believe that those who have looked to defend
judicial review simply on the grounds that it leads to good outcomes miss an
important part of what a political system does. Political institutions are not merely
decision-making devices; they are also symbols of the kind of relationships that
society takes to pertain between citizens. For example, we prefer democracy to
monarchy not just because we think monarchs will make bad decisions, but because
monarchy symbolises something that we reject: the idea that some people are born to
rule over others. Democracy, on the other hand, symbolises respect for the capacities
of ordinary people to play a role in a kind of collective self-government. So when we
debate whether a particular institution is democratic, we need to consider not only

what the institution does, but also what it symbolises.

This thesis argues that judicial review of legislation damages democracy
symbolically. By placing the responsibility for policing the boundaries of the
constitution into the hands of judges, it presents the constitution as a fundamental

law delineating the limits in which the so-called “political branches’ of government
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operate. It therefore promotes the idea that the democratic agency of the people needs
to be contained within boundaries that are set by a law that is above or beyond
politics. This is detrimental to our vision of self-government: a vision in which citizens

themselves create the law through their own political action.
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‘Constitutions, like all creations of the human mind
and human will, have an existence in men’s
imagination and men’s emotions quite apart from

their actual use in ordering men’s affairs.”

Max Lerner, Constitution and Court as Symbols
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1. Introduction: the question of judicial review

1.1 Framing the Issue

This thesis investigates what I call the ‘question of judicial review’, that is, the
question of whether judicial review of legislation is anti-democratic. Bickel famously
dubbed this issue ‘the counter-majoritarian difficulty’.! This is an infelicitous phrase,
since it suggests that judicial review is problematic because it violates
majoritarianism, or ‘majority rule’. This seems to presuppose a body of people that
we can identify as ‘the majority’, who are for some reason in a morally privileged
position so as to have the right to have their views (rather than the views of ‘the
minority’) decide the way in which the country is governed. Thus framed, the
difficulty is easy to resolve. No serious thinker advocates majority rule. For instance,
the twenty-first century’s leading opponent of judicial review has objected to his view
being thus characterised.? And even the eighteenth century’s leading proponent of
direct democracy did not believe that the will of the majority had any distinctive
moral worth in and of itself.> Bickel’s phrase distorts the issues really at stake in the

question of judicial review.

Democracy is government by the people, not government by the majority.
Government by the people requires a discursive political process in which everyone
gets to participate on an equal footing with everyone else. This in turn requires a
democratic culture, in which each citizen is valued and her capacities nurtured and
respected. Claims such as these have often been used to justify judicial review, by
counterposing a society which honours this ideal of equal respect against one in
which the majority brutely dominates the minority. But this contrast is not the one

that opponents of judicial review have in mind. I am happy to agree that democracy

1 Alexander Mordecai Bickel, The Least Dangerous Branch (Indianapolis: Bobbs-Merrill, 1962),
p 16-23.

2 Jeremy Waldron, ‘A Majority in the Lifeboat’ (2010) 90 Boston University Law Review 1043,
at1043,n 1.

3 Jean-Jacques Rousseau, The Social Contract, in The Social Contract and Discourse on Political
Economy (CJ Betts tr and ed, Oxford: Oxford University Press, 1999), Book IV, chap ii.
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requires a culture of equal respect for all citizens. But that does not resolve our

question of institutional design.

The question of judicial review, at least as I understand it, pits judicial review against
legislative supremacy. These are not two different theories about who has the moral
right to see their will inscribed into law (no-one has that!); they are two different ways
in which a constitution may be designed. Neither is straightforwardly majoritarian,
nor, indeed, straightforwardly minoritarian. From the point of view of empirical
political science, the question might actually appear relatively unimportant.
Numerous empirical studies have suggested that the judiciary tends over time to
follow the ideology of the legislative and executive political elites. Furthermore,
legislative policies do not necessarily track popular opinion. The ‘counter-

majoritarian difficulty” frame fails descriptively as well as normatively.

So what is at stake? I suggest that we need to look beyond the empirical, and towards
the symbolic. Our political institutions are not merely devices for resolving
disagreements and pursuing shared goals. They are also constitutive features of the
lifeworld in which citizens’ political identities are constructed. Without political
institutions, the concept of democracy as political self-rule would be unintelligible.
Institutions lift us out of a ‘state of nature” not just materially, but by giving us the
resources to think of ourselves as occupying what Rousseau called ‘I’état civil’>
Ingrained within an institutional scheme is a particular way of envisaging our
relations with one another, indeed, a way making sense of the world. I therefore
suggest that the question of judicial review is really about the kind of political world-
view that is projected by different constitutional systems. Do systems of judicial

review and legislatively supremacy express different conceptions of the relationship

4 See Scott E Lemieux and David ] Watkins, ‘Beyond the “Countermajoritarian Difficulty”:
lessons from contemporary democratic theory’ (2009) 41 Polity 30.

5 Jean-Jacques Rousseau, Du Contrat Social (R Grimsley ed, Oxford: Clarendon Press, 1972),
Livre I, chap viii. The standard English translation, ‘civil state’, does not quite capture this
lifeworld constituting significance. ‘Civil condition” would perhaps do a better job, although
I am no way qualified to say whether or not this would be an appropriate translation of
Rousseau’s French.
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between individual citizens and the political community? If so, which conception is

more attractive from the perspective of a normative theory of democracy?

1.2 The Scope and Central Argument of the Thesis

By ‘judicial review’ I mean strong constitutional rights review: the institutional
practice whereby courts are empowered to strike down or disapply statutes passed
by the legislature if they are of the view that those statutes violate constitutional
rights. This power might be held by the ordinary courts, or only by the apex court, or
by a special constitutional court separate from the civil judicial hierarchy. The
constitutional rights might be explicitly enumerated in a cardinal document, or they
might thought of as “implicit” in such a document, or as in the political culture and
traditions of the community more generally. The key features of judicial review, for
the purposes of this thesis, is that is undertaken by a body which is understood to be,
and which understands itself as, a court; that it is reviewing legislation passed by a
representative assembly; and that the decision of the court is accepted as authoritative,
and binding not only on the parties before the court, but on the legislature itself. My
investigation therefore does not cover the so-called ‘new commonwealth model of
constitutionalism’,® which allows the legislature to override a finding that legislation
violates constitutional rights; nor pre-legislative advisory scrutiny, such as that
carried out by the French Council of State;” nor constitutional review carried out by a

non-judicial body, such as takes place in the Finnish Eduskunta.®

¢ See Stephen Gardbaum, The New Commonwealth Model of Constitutionalism: theory and practice
(Cambridge: Cambridge University Press, 2013).

7 See John Bell, “What is the Function of the Conseil d’Etat in the Preparation of Legislation?’
(2000) 49 International and Comparative Law Quarterly 661. This is not to be confused with
the review conducted by the French Constitutional Council, which has a mandatory
jurisdiction. The Council is itself an interesting case, since it was originally conceived of as a
form of non-judicial constitutional review (such as would fall outside the scope of this thesis),
but is now generally recognised as a court practising judicial review. I discuss the
Constitutional Council below, p 187-91

8 See Jaakko Husa, The Constitution of Finland: a contextual analysis (Oxford: Hart Publishing,
2011), p 78-84.
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The “question of judicial review” may be straightforwardly defined as the question of
whether judicial review is a hindrance to democracy. Simply put, my answer to that
question is “yes’. But it is an answer which requires explanation, since my argument
is that judicial review hinders democracy in a specific way. Judicial review, I claim,
damages democracy noninstrumentally. To understand this we need to distinguish
between causing and constituting a value. If you think that pleasure is valuable, then
you will approve of beautiful paintings, since beautiful paintings cause pleasure. In
this respect beautiful paintings are of instrumental value. If you think that fine art is
valuable, then you will also approve of beautiful paintings. But beautiful paintings
do not cause fine art. They are fine art; or, to put it another way, they constitute fine art
(we might say they partly constitute fine art, since there is more to fine art than just
beautiful paintings). Here the value of beautiful paintings is noninstrumental.
Similarly, I claim, democratic political processes are of noninstrumental value. They
are constitutive of a certain political way of life, a certain way in which people relate
to one another, which enhances the lives of those who partake in it. Judicial review, I

shall argue, dilutes this valuable relationship and thus diminishes democracy’s value.

It does not follow from this that countries that employ judicial review have no right
to call themselves democracies, or that countries that practice legislative supremacy
are eo ipso thriving democracies. The quality of democracy in a country is to be
measured among many dimensions, of which the formal constitutional structure is
just one. Furthermore, I do not even mean to say that judicial review is necessarily
bad for democracy, all-things-considered. It might be the case that (in a particular
society at a particular point in time) judicial review instrumentally benefits democracy,
for example by striking down laws that inhibit democratic debate, or, more indirectly,
by contributing to a process of decline in levels of racial or religious bigotry.
Nevertheless, if my argument in this thesis is correct, such instrumental benefits must
be measured against the direct, noninstrumental harm that is caused to democracy
when questions about the fundamental principles of the constitution are taken out of

the hands of the representative legislature and placed in the hands of the courts.
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I should say a word about what I take the value of democracy to be. We could, and
indeed often do, call that value simply ‘democracy’, just as we use “art’ to refer to a
practice, the objects produced by that practice and the value constituted by that
practice and those objects. There is a benefit to such usage: it helps us see that the
relationship between practice and value is a constitutive, rather than a causal one. But
it is not helpful in elucidating why democracy is valuable; for this, we need to reach
for other words. I propose that democracy is valuable because it provides “political
autonomy’. One enjoys political autonomy when one authentically identifies as a
member of a self-governing political community that respects one’s status as a moral
agent. Political autonomy enriches one’s life by allowing an extra dimension to one’s
personhood. It binds one together with others in an ethically significant way, such

that politics becomes a joint project in which all citizens may take pride.

We can understand political autonomy as lying between two opposed heteronomies.
On the one hand, where there is no self-governing community, the law is simply
imposed upon subjects by those individuals who hold the levers of power. On the
other hand, where each citizens” moral agency is not respected, the community

becomes an oppressive totality.

These two heteronomies show the respective dangers of an apolitical and an excessively
political society. In the first case, society is presented as the field of market-oriented
interactions among private individuals, and politics is taken to have the function of
balancing interests and pursuing convergent goals. The status of citizen is primarily
one of bearer of negative rights, as defined by law, which protect the pursuit of
private interests. In such a society, individuals may enjoy a moral autonomy, but since
it lacks a sense of politics as a collective activity, the good of political autonomy will
not be available to them. At the other extreme, society is seen as entirely constituted
by politics, and the maintenance of society becomes equated with the maintenance of
an ethical/political consensus. The citizen’s participation in a joint venture is secured
by her adherence to a shared vision of the community’s collective life. Such a society

has a clear sense of the political, but it will lack any adequate notion of autonomy; the
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individual becomes entirely subsumed into the collective. Democracy, then, seeks to

navigate the course between these two extremes.

Although the idea of political autonomy plays an important role in this thesis, I do
not embark on a detailed philosophical exploration of the concept. This is in part for
the usual reasons of space and time. But a limited scope, philosophically speaking, is
also called for by the nature of the question I am investigating. For regardless of
whether one accepts Rawls’ thesis that public reason should be ‘freestanding’ from
‘conceptions of the good’,® for practical purposes a certain philosophical ecumenism
is beneficial where political arguments are concerned. If one is able to make an
argument on a foundation of broad agreement, then it is not necessary to keep on
digging deeper. I think that the concept of political autonomy, as I use it, would be
broadly accepted as valuable by most participants in the judicial review debate.
Furthermore, although it does not sit detached from ideas of the good in their entirety
(an impossibility that not even Rawls demands), nor does it rest on any particularly
specific ideas about what is of ultimate value in life, or whence our basic moral
obligations derive. When talking about the value of democracy I am referring to a
particular good in a particular domain; I do not address (except by way of pointing
out analogies) how this value relates to other goods and other domains. In this respect

— which is not exactly Rawls” — my arguments are political, not metaphysical.’

It is in this spirit that I engage with the three main protagonists of my thesis: Jeremy
Waldron, Ronald Dworkin and Jiirgen Habermas. Each comes to the question of
judicial review from a somewhat different angle, and it would be possible to trace the
differences between them down to more fundamental philosophical disagreements
about, say, the nature of moral rights, or the foundations of liberal equality, or even
about the presuppositions that we make when we talk to one another. That is not my

project. Starting at the political level, each of the three writers can be seen to be

 See generally John Rawls, Political Liberalism (paperback edn, New York: Columbia
University Press, 1996).

10 See John Rawls, ‘Justice as Fairness: Political not Metaphysical’ (1985) 14 Philosophy and
Public Affairs 223.
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wrestling with the problem of political autonomy, seeking to resolve the dialectic
between respect for the individual and the need for collective action. Note that talk of
liberalism versus communitarianism here would be crudely reductive. Writers on
both sides of this supposed divide are met with the same recurring series of tensions
which they endeavour to reconcile: individual and community, diversity and unity,
rationality and emotion, norms and facts, universal and particular, Moralitit and
Sittlichkeit. None of the three ‘liberals” whose work I discuss here ignore the latter part
of any of these oppositions (which is not to say that there is nothing that they can
fruitfully learn from those who are seen as sitting on the other side of the fence). The
challenge of finding a constitutional structure that promotes political autonomy is
part of this broader problem, which Habermas has called ‘mediation between facts
and norms’, Dworkin “integrating ethics and morality” and Waldron “sparkling back

and forth’ between the universal and the particular.!!

When looking at these three scholars my main focus is on the way in which they
address the question of judicial review, and in that regard I find the attempts of each
to be wanting. My discussion of them is not, however, intended to be purely critical;
I find in the work of each writer something that contributes to the approach that I
synthesise in chapter six. This is not, of course, a coincidence. I have chosen my
interlocutors not simply because they are prominent voices in the judicial review
debate, but also because I believe that there is much that they get right. Broadly
speaking, I more or less accept Habermas’ ideal of deliberative democracy. I believe,
however, that Habermas has a tendency to pay insufficient attention to the non-
rational, affective aspects of democracy, an oversight which might be remedied by

taking seriously Dworkin’s analogy between citizenship and other associative

1 Jiirgen Habermas, Between Facts and Norms: contributions to a discourse theory of law and
democracy (W Rehg tr, Cambridge: Polity Press, 1996), chap 1; Ronald Dworkin, Justice for
Hedgehogs (Cambridge: Belknap Press of Harvard University Press, 2011), chap 11; Jeremy
Waldron, ‘One Another’s Equals: the basis of human equality’, Gifford Lectures, delivered at
the University of Edinburgh, 26, 27, 28 January and 2, 3, 5 February 2015,
<http://www.ed.ac.uk/schools-departments/humanities-soc-sci/news-events/lectures/gifford-
lectures/jeremy-waldron>.
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relationships such as ties of family and friendship. And just as I criticise Waldron’s
‘core case’ against judicial review for being based on a shallow, ‘static’ methodology,
so his work on the ‘dignity of legislation” lays the foundations for a more successful,

dynamic approach.

In lieu of a standard, chapter-by-chapter summary, I have prepared an overview of
four themes that are central to this thesis. This should help guide the reader through
the chapters that follow, hopefully giving a sense of how the various arguments sit
together. I will therefore give only the most cursory introduction to the structure of
the thesis. You are currently reading chapter one. In chapter two I set out my
methodology, explaining why I think we need to take the symbolic aspects of
constitutional design much more seriously. Chapters three to five then examine the
contributions of my three main protagonists, Waldron, Dworkin and Habermas, in
turn. In chapter six I develop what we in Scotland over the last year or so have learned
to call the “positive case’.? I give a brief account of the value of political autonomy,
positioning it in relation to the classic theories of Rousseau, Kant and Rawls, and
giving an indication as to how the shortcomings of these theories might be overcome.
I then argue that representative legislatures are particularly well-placed to express
and honour political autonomy, since they symbolise both the unity of the community
and respect for citizens” moral-political judgment. Finally, I argue that, by projecting
a ‘negative’ image of the constitution as a set of limits to political power, judicial
review undermines this value. That is why I believe that it is a hindrance to

democracy.

12 On 18 September 2014 there was a referendum to decide whether Scotland should remain
part of the UK or become an independent nation. Following criticisms that they were running
a ‘negative’ campaign, supporters of continued UK membership began to make frequent
reference to the need for a ‘positive case’ for the Union. To this observer, the distinction
between the two seems to have been the difference between ‘the economy will be worse under
independence’ (negative case) and ‘the economy will be better if we remain in the UK’
(positive case). Yet despite (or perhaps because of?) its apparent lack of substance, the phrase
seems to have squarely entered the political lexicon, with a number of organisations pledging
to make the “positive case’ for EU membership ahead of the planned referendum in 2017.
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1.3 Thematic Overview

1.3.1 Symbolic Significance of Institutions

One influential approach to questions of constitutional design divides the issues
involved into two categories: input legitimacy (whether the system is responsive to the
preferences and/or beliefs of the citizenry) and output legitimacy (whether the system
effectively produces solutions to problems so as to work in the interests of the
citizenry).!® Legislative supremacy is then often seen as supported by the former and
judicial review by the latter. This thesis wholeheartedly rejects such an analysis.
Political institutions are not simply machines that process inputs into outputs. Such a
‘black box” approach treats such phenomena as political values, beliefs and
aspirations (on the one hand) and legislation, judicial rulings and administrative
orders (on the other) as exogenous to the institutions with which they engage. This is
misleading, since both “inputs” and ‘outputs” derive their meaning from the context
of the practice in which they are embedded, a practice in which institutions play a

constitutive role.

Think first of inputs. Citizens develop their political values and beliefs in interaction
with the practice of politics that is ongoing in society, and such interaction includes,
of course, their experience of political institutions. A certain institutional structure
will expose citizens to certain kinds of attitudes, arguments and rhetoric; this will
have an impact on citizens’ views. More fundamentally, the institutional structure
will colour a society’s sense of political agency, affecting what citizens take to be the
boundaries of the political, be they topical boundaries (does politics extend to the
regulation of commercial arrangements between consenting adults?), territorial
boundaries (are “we’ the people of Scotland, of the UK, of Europe?) or what we might
call the limits of political possibility (is it feasible to expect politics to effectively

govern the conduct of multinational corporations?). By altering the boundaries of the

13 See Fritz Wilhelm Scharpf, Governing in Europe: effective and democratic? (Oxford: Oxford
University Press, 1999), p 6.
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political, institutions affect not only what political opinions citizens hold, but also

what questions citizens have political opinions about.

Now think about outputs. What does it mean to say that parliaments and courts (as
well as cabinets, presidents, government departments, administrative agencies,
ombudsmen, and so on) produce political outputs? Of course they produce laws,
rulings, orders and other decisions which will (usually) be implemented in the world,
by force if necessary. However, such decisions do not have a meaning that can be
detached from the institutions that reach them. There is no such thing as a political
output in the abstract, only a particular kind of decision (statute, judgment, order,
recommendation) made by a particular decision-making body. A supreme court
judgment has a different meaning to an act of parliament, and would have even if the
two carried identical semantic content. The meanings of political decisions depend
on the institutions that make them, and so they cannot be reduced to brute ‘outputs’

separable from the process by which they came into existence.

Political institutions, then, form part of the context within which political action can
be seen as meaningful and potentially valuable. In chapter two I develop this idea to
claim that democratic political institutions are of noninstrumental value. Drawing on
the work of the ‘new institutionalists” in political science, I argue that political
institutions are fora for ‘symbolic rituals’ through which the political community
affirms its commitment to democratic values. Since these values cannot be dissociated
from the political practices through which they arise (the value of democracy can only
conceivably be affirmed through democratic processes), the institutions that
constitute these practices are themselves of a certain noninstrumental value. One
cannot, therefore, adequately address institutional design questions without a sense

of the distinctive political values that democratic institutions serve.

We should not, however, think of the symbolic significance of political institutions
solely in terms of the relatively straightforward expression of values. On a more

fundamental level, institutions also play a role in what Charles Taylor calls the ‘social
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imaginary’:'* they project a certain way of thinking about our political life, a certain
shared self-image. They shape the expectations we have of political actors, and of each
other, and carry a sense of how we fit together as citizens engaged in a common
practice. They thus allow us to orient ourselves in relation to the political world. Take,
for instance, the idea of the separation of powers. The familiar tripartite distinction
between the legislative, the executive and the judicial seems almost natural to us, but
of course it is not, it is a construction that we have built up over the centuries and
which is inextricably linked to the particular set of institutions that modern western
societies have developed. We cannot understand the separation of powers without
understanding our institutions: one does not, for example, really have a grasp of what
legislation is unless one knows what a legislature is. Political institutions are thus a
constitutive element of the concepts that organise our constitutional world, concepts
which I shall call our ‘constitutional imaginaries’. This idea is central to my defence
of legislative supremacy in chapter six, where I argue that judicial review
symbolically projects an image in which politics is constrained within the boundaries

of law, truncating the field of self-government of the political community.
1.3.2 Respect for Citizens’ Capacity for Judgment

The approach that equates questions of constitutional design with issues of input and
output legitimacy may be supported by the view that the raison d’étre of democracy is
to provide government by consent. This view has its roots in the classic social contract
tradition of Hobbes, Locke and Rousseau; at its heart is the idea that no-one can be
held to be under any obligation to a political power unless he has consented to its
authority over him. Although this principle has not always been taken to call for
democracy (Hobbes is an obvious example), it is not a huge step from demanding
government by consent to demanding democratic government. Input and output
legitimacy can be seen as two (potentially competing) ways in which the supposedly

consensual nature of government can be tested. On the input side, regular

14 See generally Charles Taylor, Modern Social Imaginaries (Durham: Duke University Press,
2004).
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competitive elections and other opportunities for democratic participation provide
institutional bases for establishing the consent of the people. On the output side, since
individuals are taken to consent to government for the purpose of protecting their
interests, we can only impute consent to those whose interests are in fact so served; it
follows, one might conclude, that a legitimate government must be one that serves

the interests of all.

Again, this thesis rejects such an analysis. The equation of democracy with
government by consent represents what we might call a volitional conception of
politics, that is, a conception of politics based on will. Inspired by the work of Nadia
Urbinati,'> I outline a distinction between treating citizens voluntaristically, as bearers
of wills, and respecting them as agents capable of political judgment. It is, the latter, I

claim and not the former, that is central to democracy.

The capacity to make judgments is deeper than the capacity to will. One can grant
one’s consent to a course of action without any sense that the course of action is worthy
of one’s consent: one may simply feel like it. Judgments are different. To make a
judgment in favour of a course of action is to evaluate the action as worth pursuing,
which necessarily involves invoking criteria other than one’s own desires. To use
Charles Taylor’s terminology, to consent one need only be a ‘simple weigher’, while
to make a judgment one must be a ‘strong evaluator’.’* So a conception of democracy
based on judgment rather than will pays a deeper respect to citizens’ status as moral

agents.

In chapter three I argue that focusing on the need for a judgment-based conception of
democracy highlights a shortcoming in Jeremy Waldron’s “core case’ against judicial
review: it relies on a “static’ notion of politics. Waldron makes his argument from the
perspective of a citizen who disagrees with a particular political decision and who

asks why the decision was made in the way that it was. The argument is based upon

15 Nadia Urbinati, Representative Democracy: principles and genealogy (Chicago: University of
Chicago Press, 2006).

16 Charles Taylor, “What is Human Agency?’, in Human Agency and Language (Cambridge:
Cambridge University Press, 1985), p 23.
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a conception of the ‘circumstances of politics” which takes political disagreements as
given and treats political institutions as means for making decisions in the face of
such disagreements. This is a static view, which looks at the role of political
institutions through a ‘snapshot’ picture of the citizenry at a particular point in time:
the point at which the object of disagreement comes to be decided upon. Such a
conception would be adequate for a politics based on will, since an act of will, such
as the giving or revoking of consent, is a synchronic act that is separable from the
reasoning that leads up to it and any further consideration that might follow.
Judgment, on the other hand, is essentially diachronic: it is continually shaping and
reshaping in response to ongoing deliberation, so that one cannot identify a specific
point in time at which judgment ‘occurs’. A judgment-based conception of democracy
must, then, be based on a dynamic account of politics, and so must view political
institutions not merely as mechanisms for resolving particular disagreements, but as

integral components of an ongoing practice.

More positively, in chapter six I follow Urbinati in arguing that a judgment-based
conception of democracy will view legislation by representative assembly as a
distinctively valuable mode of government. The indirectness of representative
democracy plays a crucial role in forging the discursive character of a politics geared
around respect for citizens’ judgment. Political representation is ‘a comprehensive
filtering, refining and mediating process of political will-formation and expression’."”
We should therefore view the practice of representative legislation as something
worthy of a special respect, and not, as it is often described, as a mere compromise

between equality of input and quality of output.
1.3.3 Political Community

Democracy provides self-government: rule by the people rather than rule by a
particular individual or class. This is an inherently collective ideal: ‘the people” means

the people as a whole, not each individual taken separately. A citizen who dissents

17 Representative Democracy, p 6.
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from a political decision can only be expected to accept that he is nevertheless party
to self-government if he has a sense that he belongs to a political community that
transcends the particular decision he disagrees with. Without this sense, he will view
the government as an external imposition by those who happen to hold the levers of

power.

Such a sense of democratic self-government can only thrive where citizens adopt a
particular attitude towards politics. Rather than setting out merely to maximise the
satisfaction of their individual preferences, citizens must generally be willing to
engage in discourse aimed at seeking mutual understanding and to attempt to reach
solutions that are broadly acceptable to all. This means accepting obligations that are
additional to those which pertain between persons in general, i.e. specifically civic

obligations that attach to members of a democratic political community.

In chapter four I argue that Ronald Dworkin has given an attractive account of civic
obligations, portraying them as associative duties analogous to those that hold
between family members, friends and colleagues. Dworkin rightly claims that a
failure to treat individual citizens with equal concern and respect will tend to corrode
the bonds of citizenship and thus undermine the democratic community, even if such
unequal treatment is supported by the majority. Dworkin is wrong, however, to
conclude from this that rights-based judicial review can pose no threat to democracy.
Although constitutional rights can protect against the kinds of unequal treatment that
may undermine a democratic community, such protection is not the only goal of a
constitutional design. Dworkin focuses on a constitution’s concrete ‘outputs’, but
neglects the role that constitutions play in constructing citizens’ self-understandings,
i.e. the way they view the practice of democracy, their own role in it, and the nature
of their relationships with other participants. Once we appreciate the deeper role that
political institutions play, we cannot satisfy ourselves with examining only whether
judicial review or legislative supremacy is likely to lead to decisions that better
respect citizens’ rights. We also need to consider which institutional scheme is likely

to be more effective at promoting a democratic civic ethos.
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Habermas’ theory of democracy shows a heightened awareness of the way in which
the relationship between citizens is shaped over time through the practice of politics.
In chapter five I give a detailed and largely sympathetic overview of this theory. I
think that Habermas is right to draw attention to the role that political deliberation
plays in encouraging citizens to recognise one another as co-participants in the
collective endeavour of self-government (a feature that is missing in Dworkin’s
account). However, Habermas goes on to treat the question of judicial review as an
essentially pragmatic issue. He thus fails to take into account the symbolic effect that
institutional design can have on a political community. Institutions function as poles
around which the various factors which link citizens together can crystallise. Their
significance comes from shared understandings which are deeper than
straightforward agreements over principles, and which cannot easily be altered. I
argue that individuals come to view themselves as self-governing citizens partly
through their relationship to the representative legislature. There is, I believe, a risk
that judicially interpreted constitutional norms will symbolise a deliberate departure
from the processes of self-government, in favour of side-constraints imposed by an

epistemic elite.
1.3.4 The Positive Conception of Constitution

The final claim in my thesis is that, given the place that the judiciary hold in the
popular imagination, placing the responsibility for policing the boundaries of the
constitution into their hands will tend to have a detrimental knock-on effect on how
citizens view the constitution: promoting what I call a ‘negative’ rather than a
“positive’ conception. The negative conception depicts the constitution as a set of
limits to political power: a law superior to the machinery of government within which
political power is to be exercised. The positive conception, on the other hand, presents
the constitution as literally constitutive of political power. Power, on the positive
account, is created by action, so that the constitution must encourage political action

even as it sets out to channel political power.
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In the sixth chapter of this thesis I argue that the way in which the negative conception
of constitution depicts political power is, in the final analysis, unintelligible, since the
very idea of political power entails its channelling through constitutional forms. In
the absence of constitutional forms, there would be no political power to limit. The
negative conception of constitution also presents democratic government as standing
in conflict with constitutionalism, by depicting the constitution as a set of pre-political
boundaries that constrain the popular will. If, on the other hand, we accept the
positive view that a constitution is a means of generating political power, then we
need not view constitutionalism as the imposition of restraints on a sovereign people.

Properly conceived, constitutionalism does not limit democracy, it enables it.

The conflict between the negative and the positive conceptions of constitution is
important to the question of judicial review because there is, I argue, a symbolic link
between judicial supremacy and the negative conception. Where the judiciary takes
the primary responsibility for the determination of constitutional issues, the
constitution will naturally come to be thought of as simply a species of law. Owing to
the powerful place of law and the judiciary in the popular imagination, judicial
rulings that action is unconstitutional will tend to be seen as delineating the
boundaries in which the so-called “political branches” of government must operate.
So judicial review provides symbolic nourishment for the negative conception of
constitution, and thus for a vision of constitutionalism that truncates the collective
agency of the democratic people by placing it within bounds which are not
themselves presented as products of the practice of democratic politics. Legislative
supremacy, on the other hand, can allow the law, including the ‘constitutional

essentials’,'® to be seen as the output of the political power of a self-governing people.

18 ] take this phrase from Rawls, Political Liberalism, Lecture VI, §6.
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2. Methodology: values, practices and institutions

This thesis makes an argument against constitutional judicial review of legislation. It
therefore has as its target a specific (not to say historico-geographically local) feature
of constitutional design. It proceeds by developing an idealised account of modern
political democracy; what we might call an ‘ideal theory’. Such an excursus into
theory will strike some people as unnecessary. They may believe that Brown v Board
of Education’ (or Lochner v New York?) speaks for itself. Or if they do not quite believe
that, then they might believe that the answer is to be found by way of a careful
examination of the empirical impact of judicial review of legislation measured against
a set of objective indicators roughly agreed upon as indicia of democratic good
health.> Approaching the question of judicial review by outlining an idealised account
of democracy may seem complicated, unnecessary, and unlikely to be particularly
effective. If our interest is in the question whether, say, the UK should embrace a
system of strong judicial review, then shouldn’t we look directly at what the likely
consequences of introducing such a system into the UK would be, rather than aiming
to tackle the question of whether we would find a place for judicial review in an

idealised democratic society?

In this chapter I shall mount a qualified defence of ideal theory against the sceptic’s
claim that, when addressing questions of institutional design, such theory is surplus
to requirements.* The defence is qualified because it based upon of a specific view of
what political ideals are, a view that sees political values as inhering in political

practices. The practice account of political value claims that practices carry with them

1 Brown v Board of Education of Topeka (1954) 347 U.S. 483.

2 Lochner v New York (1905) 198 U.S. 45.

3 Examples include: The Economist Intelligence Unit, ‘Democracy Index’ (www.eiu.com);
NDI, ‘Democracy Indicators’ (www.ndi.org); University of Zurich, ‘Democracy Barometer’
(www.democracybarometer.org); Bertelsmann Stiftung, ‘Transformation Index’ (www.bti-
project.org); Stuart Wilks-Heeg et al, ‘Democracy Audit’ (www.democraticaudit.com); and
Freedom House, ‘Freedom in the World’ (freedomhouse.org).

4 An archetypal example of this claim is provided by David Wiens, ‘Prescribing Institutions
without Ideal Theory’ (2012) 20 Journal of Political Philosophy 45.
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their own standards of appraisal, so that real-world institutions, and the practices
they embed, are already impliedly committed to realising certain ideals. Rather than
viewing institutions as means that we can fashion in order to achieve whatever ends
we deem desirable, the practice conception recognises that institutions do not cause,
but rather serve to constitute, valuable political practices. As such, they are themselves
of certain noninstrumental value. Since empirical studies cannot take account of such
value, they cannot be complete guides to problems of institutional design. The
question of judicial review, then, cannot be adequately answered without some

account of political automony as an ideal.

The structure of this chapter is as follows. In the first section I set out the practice
account of political values, developing the claim that practices are constitutive of
values. The second section proposes that we can identify and elucidate the ideals
implicit in our political practices by employing Ronald Dworkin’s methodology of
‘constructive interpretation’. I give an overview of this method, enriching Dworkin’s
account with insights from Charles Taylor, who has, in a somewhat different register,
developed a similar approach. In the third section I argue that the relationship
between practices and institutions is also a constitutive one, so that we cannot
approach institutional design questions from a purely instrumentalist perspective. In
section four I introduce the idea of ‘constitutional imaginaries’, which is the term I
use to describe the shared understandings presupposed by modern political
institutions. Constitutional imaginaries are necessary in order to make possible the
practices that define modern democracy, since they shape the expectations that we
have of political actors and carry a sense of how we fit together as citizens. I conclude
by defending my ‘idealising’ methodology against various objections that charge
ideal theory with being unsuited to application in the real world, because it is

unrealistic, naive and/or ideological.

2.1 Political Practices as Constitutive of Political Values

Implicit within our political practices are certain ideals. Without a grasp of these

ideals, an observer of the practices would not be able to understand what was going
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on. To take a straightforward example, take the practice of voting.> A vote would be
unintelligible without the understanding that each participant makes an independent
decision. So for there to be a vote at all, there must be a distinction between an
autonomous and forced choice. Implicit within the practice of voting, then, is a certain

ideal of autonomy.

Because the ideal of autonomy is implicit with the practice of voting, a vote will
(under suitable conditions) serve the value of autonomy. Of course, I do not mean by
this that a vote will cause the amount of autonomy in the world to increase. People
do not become more autonomous the more votes they participate in. But producing a
value — i.e. increasing the amount of that value that exists in the world — is only one
way of serving a value. Another is honouring a value, i.e. acting in a way that
exemplifies respect for it, whether or not this produces more of the value.® Votes,
when conducted properly, serve autonomy in this way; by holding a vote we honour
the value of autonomy by conducting ourselves in a way that shows appropriate
recognition of its significance. We might describe this as an ‘expressive” value: voting

expresses respect for the autonomy of citizens.”

The expressive value of a practice is distinguishable from the straightforwardly
instrumental value that may derive from its empirical consequences. For instance, the
expressive value of voting is clearly distinct from whatever value it might have as a
tool for reaching substantively good decisions. But one might be tempted,
nevertheless, to describe the expressive value as instrumental in another sense (I shall

call this the expressive-instrumental analysis).® The distinction between producing

5 This example comes from Charles Taylor, ‘Interpretation and the Sciences of Man’ (1971) 25
Review of Metaphysics 3, at 25-6.

¢ On the distinction between producing and honouring values see Philip Pettit,
‘Consequentialism and Respect for Persons’ (1989) 100 Ethics 116; and Ben Bradley, “Two
Concepts of Intrinsic Value’ (2006) 9 Ethical Theory and Moral Practice 111.

7 This terminology is used, for instance, by Amy Gutmann and Dennis Thompson, Why
Deliberative Democracy? (Princeton: Princeton University Press, 2004), p 21-3.

8 This possibility is explored by Kahane in an interesting blog post which unfortunately
appears not to have been developed into a full article: Guy Kahane, ‘Extrinsic Final Value or
Expressive Value?’, Ethics etc, 8 August 2007.
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and honouring values, one could argue, corresponds to a distinction between two
types of value, which we might call “telic’ and “deontic’ values. Just as telic values are
served by a practice that produces certain consequences, the argument goes, so
deontic values are served by a practice that expresses the appropriate attitude of
respect. In each case the value of the practice seems wholly derivative on the more
fundamental value, be that value telic or deontic. The conclusion we might be
tempted to draw is that the pertinent distinction between the two cases is the nature
of the value being served, and not the status of the practice as a means to promoting
that value. Just as voting instrumentally serves a telic value by producing good
decisions (assuming that it does), so it instrumentally serves a deontic value by

expressing respect for autonomy.

I believe that we should resist this conclusion. Despite the apparent elegance of the
picture that portrays honouring a deontic value as the mirror-image of producing a
telic value, I believe that (at least so far as political values are concerned)’ there is a
closer connection between practice and value than the expressive-instrumental
analysis allows. The relationship between political practice and political value cannot
adequately be described as instrumental, because we need political practices not just
for the flourishing of political values, but for such values even to be intelligible. Just
as one cannot understand a political practice without grasping the values implicit in
it, so one cannot understand a political value without having a grasp of the practices
in which it features. The relationship between political practice and political value is

therefore mutually constitutive, not merely instrumental.

This inextricable connection between value and practice derives from the fact that
political ideals necessarily refer to action. The question whether a society is democratic
(or just, egalitarian, free, etc.) cannot be answered purely by reference to some state
of affairs or other set of brute facts. To view an entity as a political society, that is, as

something to which normative political concepts potentially apply, we need to be able

9 Although I suspect that my arguments here have relevance for other domains of value as
well, I restrict my discussion to political value.
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to recognise it as containing agents whose actions are intelligible to us. It is our being
able to interpret their behaviour as the actions of agents who are doing (or not doing)
democracy, justice and so on, that explains why we can see that those concepts apply
to them, and not, say, to a hive of bees who do not elect their queen, or to a weather
system that distributes snow unequally across the country without the differences

benefitting the least well off.

As Maclntyre has shown,!® in order for us to understand an occurrence as an action,
we need to be able to place it into a context within which we can make sense of it.
There is no such thing as an action in vacuo. Furthermore, such a context must take
the form of a historical narrative which stretches across time. There is no such thing
as an action in scintilla temporis. Maclntyre gives us a couple of pointed examples.
Imagine a professor in the middle of a lecture on Kant’s ethics suddenly breaking six
eggs into a bowl, adding flour and milk, and stirring, while all the time continuing to
explain the categorical imperative."! His physical acts may be following a sequence
laid down in a recipe book, but he is not performing an intelligible action. Or imagine
a man you don’t know approaching you out of the blue and saying “The name of the
common wild duck is Histrionicus histrionicus histrionicus.> Although the form of
words are perfectly intelligible, you can’t understand what he is doing with his speech
act unless you can place them it a historical context (perhaps he has mistaken you for
someone who earlier asked him the Latin name of the common wild duck, or perhaps
he has been told by his psychotherapist to try to initiate conversations with strangers
by saying the first thing that comes into his head). Intelligible action must form part

of a meaningful narrative.

Political practices provide the historical narrative within which political action can be
seen as meaningful and potentially valuable. Political values therefore cannot

conceptually be detached from the practices through which they are realised. An

10 Alasdair C Maclntyre, After Virtue: a study in moral theory (3* edn, London: Duckworth,
2007), p 239-49.
1 Ibid., p 242-3.
12 Ibid., p 243-4.
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attempt to detach value from practice would be an attempt to detach action from the
context which gives it meaning, and this we cannot do. The idea of realising political
autonomy without engaging in the practice of democracy is unintelligible: attempting

to do so would be like attempting to score a try without playing rugby.

For this reason, it is inappropriate to talk about political practices as instrumentally
related to political values, even in the nuanced terms of the expressive-instrumental
analysis. Political practices are not means to realise political values. Instead, practice
and value, like rugby and tries, are conceptually indissociable. Political practices are

constitutive of value.

To use Korsgaard'’s influential terminology, political practices are of final value: they
are of value for their own sake, and not as means to realise something else.’® This
should not be confused with the claim that practices are of intrinsic value, i.e. that a
practice has value “in itself’, by virtue of its intrinsic properties. There are two separate
distinctions in play here. While the opposite of final value is instrumental value, the
opposite of intrinsic value is extrinsic value, i.e. the value that a thing gets from a
source outside its own intrinsic properties. Things can be of extrinsic, but nevertheless
final, value. Kagan gives a couple of straightforward and useful examples. The pen
that Abraham Lincoln used to sign the Emancipation Proclamation is, as a historical
artefact, of final (i.e. noninstrumental) value, not by virtue of any of its intrinsic
properties, but by virtue of its relationship with a momentous historical event.'* A
rare stamp is of final value by virtue of its rarity, but rarity is not an intrinsic property
of the stamp.!® Furthermore, the extrinsic properties that give something final value

may include that thing’s very instrumentality: Korsgaard points out that a cook’s

13 Christine M Korsgaard, “Two Distinctions in Goodness’ (1983) XCII The Philosophical
Review 169.

14 Shelly Kagan, ‘Rethinking Intrinsic Value’ (1998) 2 Journal of Ethics 277, at 285

15 Shelly Kagan, ‘The Limits of Well-being’, in Ellen Frankel Paul et al (eds), The Good Life and
the Human Good (Cambridge: Cambridge University Press, 1992), p 184.
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gorgeously enamelled frying pan may have a noninstrumental value that derives in

part from the fact that she uses it for cooking.!®

The value of the practice of democracy is final but extrinsic. It is final because the
value of political autonomy cannot be conceptually detached from the practice of
democracy and therefore cannot stand as an end to which the practice could serve as
a means. It is extrinsic because its value does not derive from any intrinsic property
of the practice, but instead lies in the role that the practice plays in citizens’ lives.
There is no value in “going through the motions” of democracy: in order to be valuable
those motions must link up with citizens” own self-understandings; they must, as
Williams puts it, “make sense’ to the citizens.” In fact, like Korsgaard’s frying pan, the
final value of democracy is conditioned on its own instrumentality: if we were not
able to use democratic processes to make important decisions competently, they
would not have the same expressive significance.'® But we should not thereby be
tempted into supposing that we can reduce the value of democratic practices into
instrumental terms. Political practices constitute political values, they do not cause
such values to be. Implicit within our practice of democracy lies a certain complex
ideal that is so indissociably linked with the practice that an understanding of the

ideal requires no more and no less than an understanding of the practice itself.

2.2 Working from the Inside: constructive interpretation of political practices

How, then, do we go about identifying and elucidating the ideals that are implicit in
political practices? I suggest that we should engage in the process that Dworkin has
labelled constructive interpretation,’ which requires us to adopt what Dworkin calls
the “interpretive attitude’. This attitude has two components. Firstly, someone who

holds the interpretive attitude towards a practice believes that the practice does not

16 “Two Distinctions in Goodness’, p 185.

17 Bernard Williams, ‘Realism and Moralism in Political Theory’, in In the Beginning was the
Deed: realism and moralism in political argument (Princeton: Princeton University Press, 2005), p
10.

18 This point is noted by Gutmann and Thompson, see Why Deliberative Democracy?, p 22. 1
discuss this aspect of democracy’s value further at p 158 below.

19 See Ronald Dworkin, Law’s Empire (London: Fontana, 1986), chap 2.
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simply exist as a matter of descriptive fact, but that it ‘serves some interest or purpose
or enforces some principle’, that is to say, it has a certain value.? Secondly, she will
view the true requirements of the practice as not purely a matter of convention, but
rather as sensitive to the practice’s point, so that what the practice truly requires is
not necessarily what the practice has historically been taken to require. The
interpretive attitude, I would suggest, is inescapable once we recognise that practice
and value are conceptually indissociable. As Dworkin puts it: “Value and content

have become entangled.”?!

Dworkin draws an analogy between interpretation of a social practice and
interpretation of art and literature: in each case interpreters aim to construct an
account of something that has been created by a person or persons but that exists as
an independent entity separate from its creator(s). Constructive interpretation, be it
of a social practice or of a piece of art, involves ‘imposing purpose on an object or
practice in order to make of it the best possible example of the form or genre to which
it is taken to belong’.?2 Note that an interpretation does not simply deduce but proposes
value for a practice. Just as a set of scientific data will always be compatible with more
than one explanation, so the brute facts about people’s behaviour will be consistent
with more than one interpretation of the value implicit in a practice. There is no value-
neutral mechanism for determining between competing interpretations: our choice
must reflect our view of which interpretation proposes the most value for the practice,
i.e. which portrays the practice in its ‘best light’.* It follows, of course, that
interpretation is a controversial activity: different persons’ interpretations will

conflict, and thus stand in competition with one another.

Dworkin provides a useful three-stage heuristic for thinking about what

interpretation of a practice involves.?* In the first, “preinterpretive’ stage, we identify

2 [bid., p 47.
2 [bid., p 48
2 [bid., p 52.
2 [bid., p 47.
2 [bid., p 65-6.
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the rules and standards that we take, provisionally, to provide the content of the
practice. We then move to the “interpretive’ stage, at which we settle on some general
justification for the main elements of the practice, i.e. an account of what value the
practice realises and how it does so. Finally comes the “postinterpretive’ stage, in
which we adjust our sense of what the practice ‘really’ requires so as better to serve
the value that we have identified. Dworkin’s schema is helpful so long as we do not
mistake it for a concrete procedure that we must always self-consciously follow, or
(worse) an algorithm for success. The three ‘stages’ of interpretation are not
analytically discrete. Dworkin makes it clear that even at the preinterpretive stage, a
degree of interpretation is necessary in order to identify the object of the
interpretation.?> Furthermore, the progression through the three stages is not linear:
at any point the interpreter could find, for example, that there is no way of reconciling
any general justification with the practice he is interpreting, and so be forced to return
to the preinterpretive stage to see if some different initial selection would be more
fruitful. The different stages of interpretation do not so much flow in chronological
progression as sit in a kind of reflective equilibrium. Nevertheless, the three stages —
identifying and individuating a practice, deriving an account of its value, and making
proposals for reform — correspond to tasks which a sound interpretation must

complete.

How do we decide which interpretation of a practice is the most attractive? What does
it mean for an interpretation to portray a practice in its ‘best light'? If I am right that
political values are constituted by political practices, then we cannot hope to stand
outside of our practices in order to judge putative interpretations from an

archimedean perspective. Rather, we can only assess interpretations from a viewpoint

% Hart, in his postscript to The Concept of Law, misunderstood this aspect of Dworkin’s
methodology. Hart argued that the identification of rules and standards at the preinterpretive
stage presupposes the existence of a fact-based test for law (HLA Hart, The Concept of Law (3
edn, Oxford: Oxford University Press, 2012), p 266). However, Dworkin does not, as Hart
describes, take ‘preinterpretive’ law as ‘settled’, and interpret it as if it were somehow
axiomatic. Constructive interpretation is only complete if the subject-matter chosen in the
preinterpretive stage turns out, in light of the work at the interpretive and postinterpretive
stages, to be a set of true paradigm instances of the practice.
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that is internal to the practices themselves; there is no higher court to appeal to. The
test of an interpretation is accordingly whether it is able to formulate more explicitly
what it is that we are already doing, by capturing the significance of those aspects of
activity and norms of behaviour that are most central to the practice. This is not to say
that the role of interpretation is simply to tell us what we already know. Indeed, a
theory may provide a perspicuous account of a practice while challenging the views
of those engaging in it, perhaps by highlighting an aspect of the world that had
previously gone unnoticed. Dworkin’s interpretation of law, for example, claims that
our existing legal practice presupposes the central importance of the value of
integrity, even though such a value has not been explicitly recognised by legal actors.
Imputing a concern for integrity to legal actors helps explain their behaviour in an

attractive way, and thus renders the practice of law more perspicuous.?

What we are seeking in constructive interpretation is an account of the practice that
can present people’s behaviour as intelligible by reference to a schema of values that
we consider broadly attractive. This will to a great extent be a quest for coherence. A
perspicuous account of a practice will render it coherent with our empirical beliefs
about cause and effect and about human psychology, with our various considered
value commitments, and with other practices in which we are also engaged. This is
not to say that such harmony will always be attainable, but simply that coherence is
something for which we always have reason to strive. (The importance of coherence
resonates with our experience of social criticism, so much of which proceeds by
pointing to supposed contradictions embedded in current practice — the most famous

example being Marx’s critique of capitalism.?”)

2% Dworkin draws an analogy to the discovery of the planet Neptune: *Astronomers
postulated Neptune before they discovered it. They knew that only another planet, whose
orbit lay beyond those already recognized, could explain the behaviour of the nearer planets.
Our instincts about internal compromise suggest another political ideal standing behind
justice and fairness. Integrity is our Neptune.” (Law’s Empire, p 183).

27 See Michael Walzer, Interpretation and Social Criticism (Cambridge: Harvard University Press
1987), p 35-8, for discussion of the employment of internal critique of bourgeois capitalism by
the Italian Marxists Silone and Gramsci. Walzer emphasises the supposed contradiction
within the ideology of capitalism, but note that Marx adopted a forceful version of the practice-
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Since an interpretation of a practice will usually recommend changes to the way in
which the practice is carried out, the process of elucidating a practice is indissociable
from the process of its appraisal. This connection between the explanatory and the
normative has been neatly expressed by Taylor: “"What makes a theory right is that it
brings practice out in the clear; that its adoption makes possible what is in some sense
a more effective practice.”?® Like a map, the test of a theory is how well we can use it
to get around: whether it renders our action less ‘haphazard and contradictory’, and
more ‘clairvoyant’.?” If a new interpretation gains widespread acceptance, then the
practice itself is likely to alter, since people will approach the practice somewhat
differently if they become convinced of the challenging theory. Successful
interpretation is therefore capable of giving rise to a virtuous circle, in which
interpretive insight and improvements to the practice feed off one another. As
Dworkin puts it: ‘Interpretation folds back into the practice, altering its shape, and
the new shape encourages further reinterpretation, so the practice changes
dramatically, though each step in the progress is interpretive of what the last

achieved.’30

In undertaking constructive interpretation of our political practices, we will likely
reach the view that, ideally interpreted, the standards that they impose upon
participants demand significant improvements on the current status quo. There is, for
instance, no reason why we should expect that modern-day society produces citizens
who enjoy the kind of autonomy that the practice of voting tacitly endorses. In chapter
six I set out an account of the virtues of the ideal legislature which requires much
more than real-world legislatures provide. I am justified in doing so, I believe,
because the virtues of such a legislature are implicit within our current practice of

representative democracy. The ideal is a normative one, applicable to representative

based theory which I am advocating here: Marx’s claim was that the contradictions were
inherent in capitalism itself, and not (just) in bourgeois morality.

28 Charles Taylor, Social Theory as Practice (Delhi: Oxford University Press, 1983), p 104.

» Jbid., p 111.

30 Law’s Empire, p 48.
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democracies in the here-and-now, because it embodies standards which real-world

legislatures are already impliedly committed to meeting.

It might be objected that this account of constructive interpretation relies upon an
unfeasible essentialism about practices, according to which practices have purposes
of their own, distinct from the purposes of any of the participants in the practices,
existing in an abstract realm like that of the platonic forms.?! The objection is half-
right: practices do have purposes of their own, distinguishable from the subjective
purposes of those who participate in them. However, these purposes are not entirely
detached from the participants, and they certainly do not exist in any strange platonic
realm. The essentialist objection wrongly assumes that we are faced with a choice
between viewing the purposes of practices as either entirely detached from the
participants, or else a purely subjective matter about which there can be no right or
wrong answer but only different individual opinions. But this is a false dichotomy,

since practices have an existence which is irreducibly intersubjective.

I argued above that political practices provide the historical narrative within which
political action can be seen as meaningful and potentially valuable. Political practices
form the context that allows political actions to be the kind of actions that they are.
Practices therefore provide what Taylor has called a ‘background of meaning’,
without which nothing could count as democratic, just, liberal and so on.32 A
background of meaning cannot be located in individuals; like language, it can only
exist by way of continuing interaction between members of a community. Individual
views about the nature and value of political practices presuppose the existence of a
shared background against which those views make sense as an interpretation of
something. Acknowledging the necessity of a background of meaning means accepting
an intersubjective social ontology which requires neither a reducibility to individual

preferences or beliefs nor any mysterious collective consciousness or timeless abstract

31 See, for example, George Pavlakos, Our Knowledge of the Law: objectivity and practice in legal
theory (Oxford: Hart Publishing, 2007), chap 6.

32 Charles Taylor, ‘Irreducibly Social Goods’, in Philosophical Arquments (Cambridge: Harvard
University Press, 1995), p 132.
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form. A practice, like a language, is something that is irreducibly shared. To
summarise, I cannot do better than to quote Taylor:

‘The meanings and norms implicit in these practices are not just in the minds
of the actors but are out there in the practices themselves, practices which
cannot be conceived as a set of individual actions, but which are essentially
modes of social relation, of mutual action... Hence they are not subjective
meanings, the property of one or some individuals, but rather intersubjective
meanings, which are constitutive of the social matrix in which individuals find
themselves and act.”*

Constructive interpretation is a matter of bringing these meanings out into the open,
so as to enable the values that they embody to be identified and pursued more

effectively.

2.3 The Interrelationship of Values, Practices and Institutions

I have been arguing that there are certain ideals implicit within political practices,
such that a proper understanding of these practices requires a grasp of such ideals.
We elucidate these through a process of constructive interpretation that seeks to bring
a descriptive explanation of political activity and a normative account of political
value into equilibrium. This thesis is not, however, an attempt at a complete
interpretation of the practice of modern political democracy. Instead it concerns a
particular institutional question of perhaps quite localised interest. Thus far I have
not said anything specifically about political institutions. I need to explain the
relevance of the practice account of political value for institutional questions such as

the question of judicial review.

Political institutions are, of course, of great instrumental significance. Our
institutional design will help to determine who wields political power, whose
interests power-wielders take into consideration and whose interests will be
sidelined. It will have an impact on the quality, quantity and type of information that
political decision-makers possess and to the resources available to enable them to

process such information. It will affect the ability of the political system to respond to

3 ‘Interpretation and the Sciences of Man’, at 27.
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social, environmental and technological changes, and to develop strategies to counter
new internal and external threats. As a result of all of this and more, institutional
design has a huge impact on the quality of political decisions. I do not intend to
downplay any of this. However, if political practices are noninstrumentally valuable,
then we must also view political institutions in a similar light. If political practices
provide a context that enables us to make sense of the political world, then political
institutions form an indispensable part of that context. In fact, just as political
practices are constitutive of political values, so political institutions are constitutive
of political practices. It follows that democratic political institutions possess a certain
final, non-instrumental value of their own. So the question of whether judicial review
is detrimental to democracy cannot be addressed by considering only its empirical
impact, that is, whether courts or parliaments are most likely to reach decisions that
we consider desirable. We also need to consider whether, and if so how, systems of
legislative and judicial supremacy might embody somewhat different practices, and
thus represent different normative conceptions of democracy. One might express

more fully a value that the other obscures.

I said at the outset of this chapter that participation in practices can be a way of
honouring values, and gave the example of holding a vote as a way of honouring the
value of autonomy. This example is an incredibly simplified one, since it is deprived
of context and therefore nuance. Not all votes honour the value of autonomy. A vote
which a group of prisoners are forced to conduct in order to choose the means of their
collective execution does not honour the value of autonomy, nor does a vote by five
white supremacists and a black man as to who has to drop out of the lifeboat. The
contexts in which these votes take place deprive them of the value internal to voting
in general (such is the close link between practice and value that we might say that
they are not really votes at all). So the noninstrumental value of a (particular

instantiation of) a practice depends upon the context in which it operates.

In the case of the distinctively political values, institutions form an indispensable part

of this context. A general election has a specific meaning, as a particular type of vote
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in a modern political democracy, by virtue of its connection with a representative
legislature. It is the symbolic status of an elected legislature, rather than, say, the
empirical impact of or numbers of participants in the vote, that explains the cardinal
significance of elections to the practice of democracy. A vote of the executive board
of a central bank may have greater empirical impact, and more people might
participate in a vote to decide who wins a television talent contest, but neither of these
are comparable to a general election in terms of their democratic significance. (The
latter kind of vote, of course, does not really have anything to do with democracy at
all, but even this is a matter of interpreting shared understandings, not identifying
empirical consequences.) Free and fair elections function so as to symbolically affirm
the ideas of equality, autonomy and respect for citizen capacity because of the

position that an elected legislature holds in the popular imagination.3

This symbolic role of political institutions has in recent decades been emphasised by
political scientists dissatisfied with the behaviouralist paradigm within which the
discipline operated for much of the twentieth century. Much attention has been paid
to the way in which political decision-making processes are not merely outcome-
driven procedures but also function as what have been dubbed ‘symbolic rituals’.?>
For example, in a study of the budgeting process in a Norwegian local authority,
Olsen found the process characterised by a general lack of decision-alternatives, with
debates in the council chamber very seldom affecting the budget proposal.’® Many
statements were not directed straight at the choice at hand, but rather gave general
indications as to longer-term aspirations; and, counter-intuitively, Olsen found that

there was a negative correlation between the amount of money involved in an issue

3 For a discussion of the symbolic significance of voting in legislative elections see Adam
Winkler, “Expressive Voting’ (1993) 68 New York University Law Review 330, at 363-78.

3% The classic texts here are Murray ] Edelman, The Symbolic Uses of Politics (2" edn, Urbana:
University of Illinois Press, 1985); and James G March and Johan P Olsen, Rediscovering
Institutions: the organizational basis of politics (New York: Free Press, 1989). For a more recent
example see Josef Hrdlicka, ‘Symbols of Consent’, in Rudolf Schlogl (ed.), Urban Elections and
Decision-Making in Early Modern Europe (Newcastle-upon-Tyne: Cambridge Scholars, 2009).

% Johan P Olsen, ‘Local Budgeting, Decision-Making or Ritual Act?’ (1970) 5 Scandinavian
Political Studies 85.
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and the time devoted to discussing it. Nevertheless, participants and the public alike
emphasised the importance of the budgeting process, with participants describing
their own role as that of rational decision-makers. Olsen concluded that the
significance of the budgeting procedure to the participants and to the onlooking
public could only be understood by viewing it as a kind of ritual which served to give
expressive support for the values of democracy, fairness and rationality. This and
other similar findings* led March and Olsen to conclude that: ‘Plans, information
gathering, analysis, consultation, and other observable features of normatively
approved decision-making are explicable less in terms of their contribution to
decision outcomes than as symbols and signals of decision-making propriety.”*® We
can add to this that it is the fact that these decision-making processes take place within
institutions that enjoy symbolic prestige that allows them to function as such strong
‘symbols and signals’. Debates outside Olsen’s council chamber may well have had
much greater impact on the final budget, but what went on inside the chamber had
much more potent symbolic meaning. And if this is true of local authorities, then it is

surely true a fortiori of national parliaments and supreme courts.

The noninstrumental aspect of political institutions is thus similar to the more general
noninstrumental aspect of political practices that I identified above: institutions form
part of the context within which political action can be seen as meaningful and
potentially valuable. Again this relationship is constitutive rather than causal:
although we might say that a vote is democratic because it appoints a representative
legislature, the legislature does not cause the vote to be democratic. Rather, we need
the concept of a representative legislature in order to make sense of the idea of a

general election at all. Institutions, then, are constitutive building blocks of political

% For example, Christopher B Keys and Jean M Bartunek, ‘Organization Development in
Schools: goal agreement, process skills and diffusion of change’ (1979) 15 The Journal of
Applied Behavioral Science 61; and Leslie L Roos and Roger I Hall, ‘Influence Diagrams and
Organizational Power’ (1980) 25 Administrative Science Quarterly 57.

3 March and Olsen, Rediscovering Institutions, p 49.

32

www.manaraa.com



practice. Since political practices are of final value, political institutions thus enjoy a

certain final, noninstrumental value of their own.

Our shared understandings about political institutions have profound effects upon
the behaviour of political actors. Political institutions are not just simply sets of
procedures and rules, but also carry with them sets of roles (speaker of the House,
committee chair, loyal civil servant, High Court judge...) based on shared
assumptions on what is ‘proper” behaviour for occupants of those roles. Participants
internalise these assumptions and thus come to act according to what March and
Olsen have called a ‘logic of appropriateness’.* Rather than treating difficult
decisions as rational choice problems (the behaviouralist paradigm that March and
Olsen label the “logic of consequentiality”), political officials typically try to clarify the
rules that apply to them in order to find an interpretation of their role that ‘fits” their
predicament.® Rather than asking themselves ‘how do I best achieve my goals’, the
question posed is often ‘what is the proper behaviour for a civil servant/committee
member/judge/etc. in these circumstances?. The logic of appropriateness has a
widespread impact, since a politically knowledgeable citizen comes to be seen as one
who is familiar with the various roles of appropriate behaviour and the moral and
intellectual virtues attached to them, and who can justify the division of roles by
reference to the requirements of the political order as a whole (think of the law
student who can give a neat normative account of the separation of powers). Society
is thus permeated with a sense of what it means to be an MP, a minister, a judge, and
so on, which, as well as reinforcing participants’ own internalisation of those roles,
has a huge impact on the way in which the public reacts to their behaviour (think of

MPs” expenses). To put it crudely, people have a generally shared sense of what

% James G March and Johan P Olsen, Rediscovering Institutions: the organizational basis of politics
(New York: Free Press, 1989), chap 9; Democratic Governance (New York: Free Press, 1995), chap
2.

40 Rediscovering Institutions, p 161.
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Parliament, the courts and so on are for, and this sense affects both how political

officials behave and what the public expects from them.*

Our institutions, our practices and our values therefore stand in a relationship of
interdependence. A change in one may unintentionally have a profound effect on the
others. Institutional design is accordingly characterised by what Dryzek has called an
‘informal logic’, with ‘no simple and unidirectional causality’.> When a common-
sense view is upset by a newly-accepted ideal, this will frequently mean that the way
an institution works itself alters: people will treat the institution very differently if
they become convinced of the challenging theory. And vice versa: interventions in
institutional systems may affect practices so as to alter the way people perceive the
values that the systems set out to pursue. For example, Polanyi has claimed that the
profit motive did not play an important part in human economy prior to the creation
of capitalist institutions in the early modern period.* Polanyi argues that the growth
of the institutions of a market economy transformed the way in which people
perceived the motive of profit-maximisation, turning the sin of avarice into the virtue
of prudence. Regardless of the merits of Polanyi’s particular account of economic
history, it is not implausible that evolution of market institutions was not entirely
driven by the needs of practice, but had at least an effect in shaping the practice itself.
To take a more topical example, the introduction of student tuition fees has perhaps

caused a change in the way students perceive the value of education, with an

41 Here ‘expect’ carries a normative, not merely descriptive sense. It might be common, for
example, for members of the public to say that they do not expect MPs to behave honestly.
Here ‘expect’ is used descriptively. The fact that this is taken as such a biting criticism of
politicians shows that members of the public do normatively expect honesty from their MPs.
# John S Dryzek, ‘The Informal Logic of Institutional Design’, in Robert E Goodin (ed.), The
Theory of Institutional Design (Cambridge: Cambridge University Press, 1996), p 104. Dryzek is
particularly concerned with the relationship between institutions and ‘discourses’, where a
‘discourse’ is defined as ‘a framework for apprehending the world embedded in language’
(ibid., p 103). While a discourse is not the same as a practice, practices rely on discourses, and
the interrelationship between institution and discourse can thus be seen as an aspect of the
interrelationship between institution and practice.

# Karl Polanyi, Origins of Our Time: the great transformation (UK edn, London: Victor Gollancz,
1945), particularly chaps IV-V. As he pithily puts it, economists have a tendency to look “at the
last ten thousand years... as a mere prelude to the true history of our civilization which started
approximately with the publication of The Wealth of Nations in 1776’ (ibid., p 45).
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increasing emphasis on economic benefits and a corresponding diminution of ideas

of intellectual self-improvement.*

Those concerned with proposals for institutional reform cannot, then, view political
institutions simply as means that we can fashion so as to target whatever ends we
deem desirable. They need also to be awake to the symbolic significance of
institutions: the role that they play in the popular imagination. Institutional logics of
appropriateness will constrain the extent to which institutions may be radically
transformed, since role-identities are likely to be resilient to change, at least in the
short term. And if we accept the practice conception of political value, then we will
not measure the success or failure of institutional design purely in terms of empirical
outcomes, but will play close attention to the expressive function of institutional
‘ritual” and to the identities and relationships that institutions help construct. We
should look to craft our institutions so as to reinforce what we take to be the values
inherent in our practices, so as to render our practice more clairvoyant and our values
more coherent and complete. Ideal theory therefore has a crucial, direct role in the

theory of institutional design.

2.4 Constitutional Imaginaries

The symbolic aspects of political institutions, then, are critical to any attempt to
understand democracy. Our institutions are constitutive of a political ‘lifeworld’
based on shared values and expectations, what we might call a certain shared self-
image. In this respect, our political institutions are tied to a kind of ‘myth’,* or, as I

have put it so far, to ‘shared understandings’ that lie in the “popular imagination’.

As part of an extensive research project into the nature of modernity, Taylor has

identified what he calls “the social imaginary’, which he defines thusly:

# See, for example, H Rolphe, ‘The Effect of Tuition Fees on Student Demands and
Expectations’, National Institute of Economic and Social Research Discussion Paper Number
190 <http://niesr.ac.uk/publications/effect-tuition-fees-students%C3%B5-demands-and-
expectations-evidence-case-studies-four>.

4 See, for example, Martin Loughlin, Sword and Scales: an examination of the relationship
between law and politics (Oxford: Hart, 2000), chap 2.
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‘By social imaginary, I mean something much broader and deeper than the
intellectual schemes people may entertain when they think about social reality
in a disengaged mode. I am thinking, rather, of the ways people imagine their
social existence, how they fit together with others, how things go on between
them and their fellows, the expectations that are normally met, and the deeper
normative notions and images that underlie these expectations.”#

The ‘myths” on which political institutions are based, their place in the ‘popular
imagination’, might be thought of as part of the modern social imaginary. In order to
acknowledge this link, I shall describe the general, value-laden ideas that political

institutions embody as ‘constitutional imaginaries’.

Constitutional imaginaries should be distinguished from constitutional theories; they
are broader, more inchoate and more implicit. They are not readily susceptible to
analytical definition, rather, in Taylor's words, they are ‘carried in images, stories,
and legends’.#” While theories might be the possession of a small intellectual elite,
constitutional imaginaries are widely shared across society as a whole. And while
theories look to explain and/or to justify, constitutional imaginaries have a more
primitive role: they are necessary in order to make possible the practices that define
modern politics. They shape the expectations that we have of political actors, and of
each other, and carry a sense of how we all fit together as citizens engaged in a
common practice. They thus allow us to orient ourselves, both factually and
normatively, in relation to the political world.*® They also pick out certain aspects of
our practices as being of particular significance, that is, of carrying a certain symbolic

import.

Some constitutional imaginaries are particularly fundamental, central to our whole
way of thinking about politics, and thus particularly difficult to consider dispensing.

An example, for modern democracies, is the idea of citizenship: a relationship of

4 Charles Taylor, Modern Social Imaginaries (Durham: Duke University Press, 2004), p 23.
47 Ibid.

48 Taylor describes the relationship of imaginary to theory as analogous to the relationship
between a sense of orientation in a familiar environment and a map of the same area. The
map provides an explicit overview and a particular structured way of viewing the area
which it covers, but one can find one’s way around, in a much more implicit and intuitive
way, without ever having looked at it. (Ibid., p 26.)
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equality (in a particular sense) pertaining between members of a political community.
Another is the idea of what might be called the public/private divide: the sense that
there exists a protected area of life (albeit with contestable boundaries) that ought to
be free from political interference. A third is representation: the idea that the acts of
certain officials or bodies can stand as the acts of the political community as a whole,
without the citizens being thereby straightforwardly dominated by those officials or

bodies.

Other imaginaries are less fundamental to our thought about politics in general, but
instead are more closely tied to particular institutional designs, so that we can without
too much difficulty think about what politics might look like without them. Here an
example is the separation of powers into the legislative, the executive and the judicial.
It is not too difficult for us to consider what politics might be like without such a
divide. It is not just that we can find examples of such politics without travelling too
far, either across the globe or backwards in time. It is that, when we find such
examples, we find them aberrant but not unintelligible; we do not have the same
puzzlement when faced with them as we do when we are told, say, that the ancient

Athenians lacked a distinction between one’s public and one’s private affairs.*

Nevertheless, it is important not to underplay the significance of the separation of
powers as a constitutional imaginary. For although we might not struggle to imagine
the separation being ignored, it is much more difficult for us to conceive how powers
could be delineated other than into our three familiar categories. To put it another
way, we can imagine the functions of the legislature, executive and judiciary being
agglomerated, with all-powerful institution carrying out all three. But we would want
to say, of such a constitutional system, that the powers of law-making, law-
application and adjudication had been conflated. We understand the deficiencies of

such a system by employing the concepts with which we are familiar, even if they are

# ] put this crudely, of course. The Athenians did possess a concept of the household (oikos)
as a locus of privacy. But they lacked the concept of ‘civil society’, i.e. of a private life outside
the household. See Hannah Arendt, The Human Condition (2 edn, Chicago: University of
Chicago Press, 1999), chap 2.
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denied by the system itself. We would struggle, on the other hand, to imagine a
system in which the tripartite distinction was rendered otiose, not merely as a result
of the different powers being confounded, but as the result of a system separating
functions according to a different conceptual scheme. This highlights the status of the
separation of powers as a constitutional imaginary. It would require exceptional
powers of creative thought to dream up a constitutional scheme in which the
legislative, the executive and the judicial powers ceased to be useful categories. In this
respect the tripartite distinction seems almost natural to us. But of course it is not
natural, it is a construction which we have built up over the centuries, and one which

we have no reason to suppose that a complex society must inevitably build.

The idea of the separation of powers provides the clearest example of a constitutional
imaginary being linked to a particular set of institutions. The imaginary and the
institutions are completely interdependent: we cannot understand what a legislature
is unless we know what legislation is; but then our understanding of what legislation
is comes from our experiences of legislatures. And mutatis mutandis for executives and

courts.

Central to the tripartite division is, of course, the concept of law: legislation is the
creation of law, administration is the application of law, adjudication is the determination
of the law. In this respect, our concept of law can be said to be institutional;*® the way
we think about law is inherently bound up with the legal institutions with which we
are familiar. And similarly with the concept of politics. Politics is that activity which
goes on, and which ought to go on, in political institutions.”® And we do not
understand political institutions unless we have a grasp of what it means for them to
be political. This is not a vicious circle; it merely points to the fact that we already
share, at the level of constitutional imaginary, an idea of what politics is, and that this

idea cannot be detached from the particular institutions that embody it.

% In apparent contrast to the ancient conception of law; see Sword and Scales, chap 5.
51 Which is not to say that politics only goes on in political institutions.
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Democratic institutions, then, are valuable as much for what they symbolise as for
what they empirically achieve. Note, finally, talk of symbolism should not be
mistaken for reference to a mere appearance of value. Respect for the status of citizens
as equal moral agents is conveyed through structures and acts which can only carry
the significance that they do because they are widely recognised as doing so. For
example, one-person-one-vote is a procedure which conveys a deep respect for
citizens” equality only because of the symbolic significance of equal voting rights in
our society. The value’s dependence on symbolic factors in no way diminishes its

fecundity.

2.5 Some Real-World Worries

Governments in contemporary liberal democratic societies face competing demands
on their resources, time and epistemic capacities. Even the most affluent countries
face difficulties in alleviating poverty, eradicating illiteracy, reducing unemployment,
preventing crime, providing medical and old-age care and ensuring security against
external threats. We cannot expect that all of the legitimate concerns raised by citizens
be completely resolved in the short-term, or even at all. What use, then, is a
methodology that seeks an idealised account of our political practices? Shouldn’t we

focus our attention on the pressing problems in the real world?

One concern about idealisations is that they necessarily invoke a number of
deliberately unrealistic assumptions in order to simplify the problems under
consideration so that they might be dealt with by a relatively straightforward set of
principles.”? These principles might be philosophically neat but, one might argue,
they do not apply to the real world, in which the problems we face are far from simple.
Since our diverse problems are interrelated, we cannot safely bracket away social

complexity.

52 See, for example, C Farrelly, ‘Civic Liberalism and the “Dialogical Model” of Judicial
Review’ (2006) 25 Law and Philosophy 489.

39

www.manaraa.com



The first thing to say in response to this objection is to concede that ideal theory
cannot solve all our problems on its own. But why should we expect it to? Certainly,
when faced with a practical problem, it is rare that we are able to resolve it simply by
invoking some ideal principle or value. All principles require judgment in their
application, as even such an idealist as Kant acknowledged.®® But as Erman and
Moller have pointed out, the difficulty here is not simply caused by the “idealness’ of
the principle, but rather concerns the very nature of principles: all principles, even
principles crafted to deal specifically with non-ideal scenarios, require judgment in their
application.* And the same can be said about virtue-based theory: to say that an agent
should display the virtue of justice, or civility, or even pragmatism, is to announce
the starting-point, not the end-point, of practical deliberation. There is a limit to the
amount of ‘action-guidingness” we can demand from a theory, since ultimately we
need to recognise that political theory and practical political decision-making are two

distinct enterprises.

Nevertheless, there is a legitimate concern that the particular kinds of principles
yielded by ideal theory are problematic by virtue of their disconnect from real
political contexts. There comes a point of abstraction at which even a faultlessly
correct principle ceases to be of any practical assistance whatsoever (‘always do the
right thing’ would be an extreme example). Yet the approach to political philosophy
that I have outlined in this chapter should put pay to fears that I am advocating such
a hollow formalism. I have argued that the aim of a political theory is to bring the
presuppositions of our practices out into the open, to formulate more perspicuously
what it is we are already doing. As we do this, I have claimed, we will unearth certain

ideals which may make demands far beyond what our current society is able to

% “To be sure, these laws require, furthermore, a power of judgment sharpened by experience,
partly in order to distinguish in what cases they are applicable, and partly to gain for them
access to the human will as well as influence for putting them into practice.” (Immanuel Kant,
Grounding for the Metaphysics of Morals (JW Ellington tr, 3 edn, Indianapolis: Hackett, 2010),
Preface).

5t Eva Erman and Niklas Moller, ‘Three Failed Charges Against Ideal Theory’ (2013) 39 Social
Theory and Practice 19, at 28.
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provide, perhaps even beyond that which might feasibly be achieved in the future.
But since the purpose of our activity is to render our present practice more
clairvoyant, it would be too easy a victory to come out with generic, contentless
platitudes. The goal should be to find ideals which, when confronted with them,
participants in practices might say: ‘I hadn’t thought of it quite like that, but yes, that
does explain what I have been doing’. They therefore need to find real traction in our

form of life; we need to be able to recognise them as ideals for us.

We should remember, as well, that if we hypothesise an idealised society we do not
do so because we believe that such a society could somehow be realised, or because
we naively intend to enjoin agents to act as if we inhabited such a state. The purpose
of idealisation is to clarify our values, to test them for coherence (both internally and
against one another) and for fit with our intuitive sense of what is desirable. This is
not to deny the crucial role of learning from particular, concrete and complex
experiences. But sometimes a certain degree of simplification is beneficial just because
of the limits of our mental capacity for processing voluminous data. A different kind
of being might be able to consider proposals for dealing with all our political and
social problems simultaneously. But human beings lack that capacity. Ideals function
as organising concepts that help us to deal with what would otherwise be
overwhelming complexity. They allow us to clarify the core principles we are
committed to without having to deal with impossible detail. Thus clarified, ideals
then give us something that we can hold steady while dealing with the multitudinous

moving parts of a real-world problem.5

A related concern pertains more specifically to democracy; in particular, it questions
whether we should consider democracy to be a value at all. Zolo, for example, has

argued staunchly that realising a value-laden notion of democracy is a forlorn hope

% This role of simplifying assumptions is neatly summed up by Rawls: “Taken all together the
parties hope that [the assumptions in the original position] will simplify political and social
questions so that the resulting balance of justice... outweighs what may have been lost by
ignoring certain potentially relevant aspects of moral situations.” (John Rawls, A Theory of
Justice (Oxford: Oxford University Press, 1972), p 454).
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in complex modern societies.®® He claims that the realities of modern life mean that
“political decision-making is typified by an ineradicable lack of impartiality and
universality’, rendering political organisation ‘essentially incompatible with the
criteria of a system of public ethics’.” He argues that increasing social complexity
leads to greater uncertainty and therefore fear among the public, which can only be
palliated by a more concentrated governmental power. At the same time, however,
an increasingly intrusive government threatens the autonomy of civil society and the
civil liberties of citizens. Furthermore, given the complexity of contemporary
societies, ordinary citizens are bound to operate with levels of information that are
‘dangerously low’, rendering popular participation in government at best ineffective
and quite possibly positively harmful.*® Zolo claims that efforts to remedy these
problems are predestined to fail. The attempt to counteract the inability of the public
to process complex political reality by way of representative democracy simply leads
to a ‘self-referential” system in which political parties promote their own autonomous
interests.” And the attempt to restrain overweening governmental power through
systems of checks and balances leads to ‘power inflation’, which inhibits the
constructive use of political power, and furthermore hands sovereignty to the non-
elected bureaucrats through whom legislative norms are filtered.® In light of these
difficulties, Zolo argues, the best that we can hope for from the political system is
“pure decision’: political commands justified by contingent requirements of stability.!
He therefore argues that we should reject the notion that democracy is a value, and

instead embrace Schumpeter’s view of democracy as a ‘procedural strategem’.®?

One need not be an opponent of the current system in order to be drawn to this line

of criticism of democratic idealism. At the opposite end of the political spectrum,

% Danilo Zolo, Democracy and Complexity: a realist approach (Cambridge: Polity Press, 1992)
5 Ibid., p 38.

58 Jbid., p 71.

% Jbid., p 115-23.

60 Ibid., p 128-9.

o1 Ibid., p 71.

62 Ibid., p 82.
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Posner makes a similar argument, although he is far more sanguine about where it
leads. Like Zolo, Posner believes that the complexity of the issues involved in the
governance of modern societies, together with the lack of any realistic prospect of
agreement on political-moral fundamentals, make ideal theories of democracy
hopelessly naive. Posner claims that few people have the time or the intellectual
capacity required to participate in public affairs intelligently and in an open-minded
fashion, a point which he claims is evidenced in the low levels of interest in politics,
and the poor quality of political debate, seen in the contemporary US. However, he
does not view widespread political disengagement as problem, taking it rather as an
indicium of a contented electorate. Elitist democracy, he says, promotes the general
welfare by allowing ordinary people to be free to spend their time on commercial
activities and private leisure pastimes, which are ‘not only more productive of wealth
and happiness than the political life, [but] also more peaceable’.®* Likewise, Posner
praises the tendency of elitist democracies towards inertia and conservatism.* The
shift of political power from ordinary citizens and elected officials to interest groups
and career civil servants brings with it, he says, an increasing amount of expertise,
while the focus on the median voter operates as a valuable bulwark against
extremism. So Posner believes that democracy brings genuine gains, but that it does
so only instrumentally. Despite their radically different appraisals of the present
situation, Posner and Zolo agree — for remarkably similar reasons — that democracy is

not of any noninstrumental worth.

Zolo and Posner are, however, both guilty of neglecting the significance of our
constitutional imaginaries. For example, Zolo’s argument that liberal democracy
inevitably leads to “power inflation” overlooks the place that the symbolic aspect of

democracy has in the generation of political power. Here Arendt’s analysis of power

6 Richard A Posner, Law, Pragmatism and Democracy (Cambridge: Harvard University Press,
2003), p 173.
o4 Ibid., p 192.
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is instructive.® Political power is not the property of an individual: it cannot simply
be “possessed like strength or applied like force’.® It is dependent upon a plurality of
actors joining together to achieve some common purpose, and its existence through
time can only be maintained where actors give assurances that they are committed to
the joint project. As Arendt puts it, ‘binding and promising, combining and
covenanting are the means by which power is kept in existence’.®” These assurances,
whether express or implied, obtain their purchase from the shared understandings of
the practice in which they are embedded. It is because democratic citizens view
themselves (at least sometimes, in some respects) as co-participants in a joint venture
that they feel able to rely upon one another’s “promises and covenants’ so as to make
political action possible.®® Indeed, a disenchanted, Schumpeterian democracy, lacking
the notions of joint venture and common good, would seem more likely to result in
decisional paralysis, since political actors would find less reason to seek workable
compromise arrangements and more reason to push for the greatest possible
satisfaction of their own interests without regard to the potential broader costs to

society.

We might say something similar about Posner’s faith in a “pragmatic’, instrumentalist
democracy. Posner recognises that some normative requirements must be met by a
putative democracy in order for it to do the stabilising work he hopes of it. The
‘essence’ of his conception of democracy is, he says, ‘that the interests... of the
population... be represented in government’.® He gives two reasons for this. Firstly,
when government is not broadly representative, the unrepresented may become

disruptive, endangering political stability. Secondly, although the people as a whole

65 See Hannah Arendt, On Violence (New York: Harcourt, Brace, Jovanovich, 1970); On
Revolution (London: Faber and Faber, 1963), chap 4; and The Human Condition (Chicago:
University of Chicago Press, 1999), chap V.

¢ The Human Condition, p 200.

7 On Revolution, p 175.

6 Taylor gives the example of the winning of the allegiance of the working class to the new
industrial regimes in the nineteenth century, which relied upon their acceptance of the vision
of society as a large-scale enterprise of production for the common good: see ‘Interpretation
and the Sciences of Man’, p 38-9.

¢ Law, Pragmatism and Democracy, p 165.
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are taken not to be knowledgeable about specific policy issues, they are capable of
functioning as a ‘repository of common sense’, and so act as ‘a barrier to the mad
schemes... hatched by specialists and intellectuals’.”® Yet both of these functions rely
on shared understandings which Posner’s methodology cannot account for. In the
first case we may ask why representation should make a difference to the allegiance of
political minorities. What should the potential rebel care that she has a senator or
congressman that shares her interests if he is consistently outvoted? The answer
cannot simply be that representation serves political stability; that begs the very
question in issue. The only answer that might win the allegiance of the potential rebel
would be that representation symbolises her inclusion in a political community that
seeks the good of all. If she views such talk as implausibly idealistic, then Posner’s
goal of stability is thwarted. In the second case we can ask how ‘the people’ are to
make even the rudimentary distinction between the trustworthy and the ‘mad” if
political campaigning is purely ‘manipulative and largely content-free’.”* In order for
citizen-consumers to choose what technocrat-brand they prefer, they must have some
basis on which they are rationally able to place trust in experts. But if democracy is
merely a method for stabilising self-interested forces, it is difficult to see how voters
could rationally trust any politician. Posner says that ‘often, in political as in economic
markets, not much turns on which brand one buys’.”? But if this is true of the economic
market it is only because there are mechanisms in place to guarantee against fraud,
which allow consumers to trust economic actors whom are taken to be acting purely
self-interestedly. Trust in politicians — those who operate the very mechanisms that
(are supposed to) protect the integrity of the market — cannot be guaranteed in this
way. Without the idea that politicians are at least supposed to be public-spirited, there
would be no reason to trust any politician at all. So, again, without an ideal of
orientation to the public good being implicit within the practice of democracy,

Posner’s stated goal of stability would not be realised.

" Ibid., p 168.
7 Ibid., p 153.
7 [bid., p 169.
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Zolo and Posner both make the error of supposing ideal theory to be disconnected
from the real world, which is why they believe themselves justified, as a matter of
methodology, to disregard political ideals when they examine the democratic
process. But this deprives them of a key sociological datum: the systems they describe
are held together in part by actors’ shared understandings, and these understandings
ascribe a certain noninstrumental value to the practice of democracy. There is nothing

‘realistic’ or “pragmatic” about ignoring that fact.

Finally, there is a third worry about ideal theorising, and one which may well have
been exacerbated by my response to Zolo and Posner. It is one thing to say that shared
understandings about certain kinds of value help to stabilise our political system. It
is quite another to say that these shared understandings are warranted or desirable.
The worry here is that a theory that constructs ideals based on an interpretation of
current practices can serve only to reconcile people to their existing social order, thus
muting radical social criticism. If this is the case, then constructive interpretation is
ideological in the pejorative sense of serving (intentionally or no) to distort people’s
beliefs so as to perpetuate the advantage that a certain group or groups hold over
others.” By focusing on identifying the shared understandings that may justify our
current practices, the objection goes, ideal theory draws attention away from the

manner in which the current balance of power influences the way we see the world.

I cannot straightforwardly refute this objection. I cannot deny a priori that an idealised
account of democracy might have this ideological effect. Yet I do not accept that this
possibility is in itself a criticism of idealisation. It is not a presupposition of the
methodology of constructive interpretation that the interpreter will find anything of
value in the social practice that he is interpreting. The question of whether progress
would be better secured by rejecting the putative value and abandoning its associated

practice is always an open one. If democracy is a facade that serves only to mask the

73 See Raymond Geuss, Philosophy and Real Politics (Princeton: Princeton University Press,
2008), Part II; and Charles W Mills, ‘“Ideal Theory” as Ideology’ (2005) 20 Hypathia 165.
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domination of the ruling classes, then the substantive arguments used to support it

must be flawed, and can be criticised accordingly.

Furthermore, my defence of constructive interpretation does not deny that we may
also benefit from other methodologies. It would be useful, I think, to combine ideal
theory with a sociology of belief that might uncover that the roots of our shared
understandings lie in a structure that privileges the interests of some advantaged
minority. Such a discovery would clearly give us reason to revisit our convictions to
examine whether they are supportable. But in doing so we could only test them
against our existing background of meanings, that is, by testing our ideals against one
another. There is no external standpoint, neither moral nor sociological, for us to have

recourse to.

Those who are sceptical about the utility of ideal theory might accuse me of simply
‘assuming’ that democracy is valuable. The accusation is true in a benign sense. I have
chosen to examine the question of whether judicial review is democratic precisely
because I think democracy is of non-instrumental value; if I didn’t believe that I
would have no interest in the question. My conviction in the value of democracy
therefore precedes my investigation into the matter, and could thus be labelled an
‘assumption’. But there is another sense in which I have not “assumed” democracy’s
value. I do not take the noninstrumental value of democracy as an axiom in my
research. I am not asking the reader merely to concede arguendo that democracy is
valuable. Rather I look to develop, as I go along, an account of democracy that
supports that contention. Whether my arguments are sound is, of course, for the

reader to judge.

2.6 Conclusion

In this chapter I have sought to defend my theoretical approach to the question of
judicial review against the charge that institutional questions should be resolved
without recourse to ideal theorising. The charge gains much of its plausibility, I
believe, from a popular misconception about the nature of political values, which

views them as entirely detached from the real world. Instead, I have argued, we
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should recognise that political values are inherent in existing practices. On the
practice account, we cannot conceptually detach a value from the process of realising
that value. This account affords noninstrumental value to political institutions, by
virtue of the role that they play in expressing the values, identities and relationships
that constitute our political practices. The question of judicial review cannot be

adequately addressed without an understanding of this role.

This chapter provides something of a methodological introduction to the more
substantive arguments that are to follow. But it would be a mistake to suppose that it
is therefore of minor importance to my thesis. The central claim of this thesis is that
legislation by representative assembly is distinctively valuable, and that its value may
be inhibited (I do not say destroyed) by a system of strong judicial review. To
understand this claim, one needs to appreciate that a representative assembly is not
simply a means to achieve democracy, but is a constitutive component of it. One
needs to understand that political values inhere in practices, that constitutional
imaginaries play a fundamental role in ordering our normative political world, and
that political institutions bear a symbolic significance that surpasses their empirical

impact. As always, methodology is key.
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3. Waldron: static or dynamic?

Jeremy Waldron has mounted a well-known attack on judicial review. Waldron
presents democracy as a ‘second-order’ issue that arises because we disagree about
‘first-order” issues such as justice and rights, and argues that political equality is best
served by giving each citizen an equal say over how the political community should
address such issues. He claims that leaving these disagreements to be determined by
supposedly expert elites — which is essentially what judicial review does —is insulting

to the moral-political capacities of ordinary citizens.

In this chapter I claim that Waldron is wrong to reduce the question of judicial review
to a question of what mechanism we ought to employ to resolve our various political
disagreements. Waldron is wrong, I believe, to presuppose the existence of political
disagreement as one of the ‘circumstances of politics’, since it is only through politics
that we are able to arrive at that position of disagreement. Waldron’s ‘core case’
against judicial review, I shall argue, overlooks the dynamism of politics, that is, the
fact that politics is an ongoing practice of definition and redefinition of the political
community. As a result — and despite express intentions to the contrary — the logic of

Waldron’s core case points us towards a shallow, statistical version of democracy.

I start by outlining Waldron’s account of the ‘right to participation” and his ‘core case’
against judicial review. I then make the observation that, if we proceed in abstraction
from the shared understandings that underlie our political institutions, the ‘right to
participation” can be no more than a placeholder devoid of specific content. Following
that I turn more directly to criticise Waldron’s core case, arguing that disagreement
should not be presupposed as part of the circumstances of politics, as political
disagreements can only arise within the context of an ongoing practice of politics..
This error, I argue, leads the core case to have a static quality, giving it an affinity to
an argument in favour of direct democracy that Waldron expressly disclaims. Finally,

I suggest that, in order to remedy the shortcomings of Waldron’s core case, and to
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properly benefit from his own insights about the ‘dignity” of legislation, one needs a

dynamic account of democratic politics as a practice.

3.1 The ‘Core Case’ against Judicial Review

Waldron presents his argument against judicial review as being ‘rights-based’; based,
that is, on a right to participation, which he (following the Georgian-era radical William
Cobbett) describes as ‘the right of rights’.! Waldron traces the idea of moral rights
back to the Enlightenment conviction that, just as man can grasp the workings of the
natural world, so he can understand the principles according to which society ought
to be organised.2 Moral rights, he argues, recognise each individual’s capacity for
moral thinking:

‘... the idea of rights is based on a view of the human individual as essentially
a thinking agent, endowed with an ability to deliberate morally, to see things
from others” points of view, and to transcend a preoccupation with his own
particular or sectional interests.”s

As such, we cannot properly display respect for someone’s rights without being
prepared to respectfully consider anything he has to say about the matter. If we are
committed to the idea of rights, we ought to respect the judgments of rights-holders
on the nature and scope of those rights. And, therefore, when we are determining
what rights are to be collectively recognised and enforced — that is, when we are doing
politics — we should recognise that each individual has a right to a say. This, Waldron

claims, establishes a right to participation.

Waldron applies the right to participation to what he calls the ‘circumstances of
politics’, which he defines as the felt need for a common course of action in the face
of disagreement about what that action should be.* Thus politics, for Waldron, seeks

to answer the question ‘what ought we to do, given our disagreement?’.

1 Jeremy Waldron, Law and Disagreement (Oxford: Clarendon Press, 1999), p 232.

2 See Jeremy Waldron, ‘Theoretical Foundations of Liberalism’” (1987) 37 Philosophical
Quarterly 127, p 134-5.

3 Law and Disagreement, p 250.

4 Ibid., p 102.
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Waldron claims that, if we take the circumstances of politics seriously, then it is not
quite right to say that there can be a ‘conflict’ between democracy and justice.
Waldron here refers to Wollheim’s so-called “paradox in the theory of democracy’.
This stems from the fact that a citizen, faced with a choice between policies A and B,
might find that he believes that A is recommended by justice, but that B has been
selected by a process of which he approves. This paradox does not involve a
contradiction, Waldron argues, because the values of justice and democracy operate
on different levels. One’s view of democracy arises as a second-order response to the

lack of first-order agreement about what justice requires.®

Having set out the distinction between a first-order theory of justice and a second-
order theory of authority, Waldron then argues that the different theories must be in
a certain sense independent from one another. That is to say, the theory of authority
must identify some view as the one to prevail on criteria other than those which were
the source of the original disagreement. Our response to disagreement cannot be ‘let

the truth about justice prevail’, since that is precisely what we disagree about.”

The question thus set, Waldron proceeds to argue that it is rational and fair in the
circumstances of politics to make decisions by majority vote, or, as he calls it,
‘majority-decision’. He argues that majority-decision respects individuals in two
ways.® Firstly, it respects differences of opinion, as it does not require any individual’s
opinion to be suppressed. The very idea of taking a vote portrays disagreement as
reasonable; it is not necessary to invoke bad faith, ignorance, or latent self-interest to
explain dissent. Secondly, it counts each individual equally, by treating each person’s

opinion as a reason for deciding in the way that the individual prefers. As Waldron

5 Richard Wollheim, ‘A Paradox in the Theory of Democracy’, in Peter Laslett and WG
Runciman (eds.), Philosophy, Politics and Society, second series (Oxford: Basil Blackwell, 1969).
As Waldron rightly argues, there is nothing distinctively democratic about this ‘paradox’; it
will arise in any theory which makes a distinction between justice and political legitimacy.

¢ Law and Disagreement, p 105-6, 195-8, 246-8.

7 Ibid., p 245.

8 Ibid., p 109.
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puts it, ‘it attempts to give each individual’s view the greatest weight possible in this

process compatible with an equal weight for the views of each of the others’.’

Waldron contrasts majority-decision with the approach he labels ‘rights-
instrumentalism’, i.e. choosing whatever decision-procedure is most likely to yield
the right answer about what rights we have or ought to have morally. Rights-
instrumentalism, he claims, is incoherent: it presupposes possession of the truth
about what rights we have, whereas this is precisely what we disagree about.
Furthermore, we cannot retreat to any uncontroversial moral epistemology that
indicates the best procedure for identifying truth about rights; just as people disagree
over what rights we have, so they disagree about the best way to reason about rights.
So, argues Waldron, we are left with majority-decision as a rational and fair way of
resolving our dispute. ‘It is a mechanical procedure’, he says, ‘precisely because
recourse to a substantive procedure would reproduce not resolve the decision-

problem in front of us.”

Waldron invokes his argument for the rationality of majority-decision as a ‘process-
related” reason for preferring legislative enactments over judicial determination of
fundamental rights. Waldron’s ‘core case” against judicial review is premised on four
assumptions, such that ‘if any of the conditions fail, the argument may not hold”."
These assumptions are:

(1) democratic institutions in reasonably good working order;

(2) judicial institutions in reasonably good working order;

(3) a commitment on the part of most members of society to the idea of individual
and minority rights; and

(4) persisting, substantial and good faith disagreement about rights.

o Ibid., p 114.
10 Ibid., p 117.
11 Jeremy Waldron, ‘The Core of the Case Against Judicial Review’ (2006) 115 Yale Law Journal
1346, at 1360.
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Waldron makes his argument by considering the position of a citizen who disagrees
with a political decision that has been made by those who wield power.'? She asks
two questions:

1. Why did they decide? Why not leave the decision to me?

2. Why wasn’t greater weight given to the views of those with whom I agree?
Legislatures answer both questions by reference to majority-decision; it is first used
to elect representatives and then used among representatives when passing laws.
This, Waldron claims, provides ‘a reasonable approximation of the use of [majority-
decision] as a decision-making procedure among the citizenry as a whole’.’* On the
other hand, Waldron argues, courts cannot provide satisfactory answers to these two

questions, which leaves judicial review with a significant legitimacy deficit.

3.2 The Right to Participation: a placeholder in need of content

Most supporters of liberal democracy would probably agree that citizens have a
moral right to participation which flows from their capacity for moral judgment,
along something like the lines that Waldron sets out. At this level of abstraction,
however, the right to participation has no specific content. What has been justified is
the outline of a right; what Habermas would call an ‘unsaturated placeholder’.’* And
most liberals would probably disagree about the content (and/or the weight) of the

right.

Perhaps surprisingly, Waldron does not go into detail about what content he takes
the right to participation to have. In places he suggests that it entails that each citizen
have a right to equal impact on political decisions.!> But this cannot be what he means.
Waldron does not favour government by plebiscite: he supports legislation by a
representative assembly, which of course permits a huge inequality of impact

between legislators and ordinary citizens. So we cannot take Waldron’s right to

12 Ibid., at 1386-95

13 Jbid., at 1388.

14 See Jiirgen Habermas, Between Facts and Norms, p 160.

15 For example: ‘each individual claims the right to play his part, along with the equal part played
by all other individuals, in the government of the society’ (Law and Disagreement, p 236).
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participation to demand equality of impact. There is, however, little other indication
of precisely what Waldron takes the right to entail, save that he clearly believes that
it permits government by representative assembly, and forbids, or militates against,
judicial review (in ‘core’ cases at least). The thrust of Waldron’s argument seems to
be that the right to participation establishes a prima facie case for using majority-
decision to resolve political disagreements, that this does not translate into an
absolute right to equality of impact, but nevertheless supports more broadly
majoritarian procedures such as legislation by assembly over less majoritarian

procedures such as judicial review.

We need to be on guard, however, that we are not induced to make an illegitimate
slip from an equal right to participation to what we might call a ‘right to equal
participation’. Waldron argues, relatively uncontroversially, that it is inherent in the
idea of rights that they are enjoyed by citizens equally. But it does not follow from
this formal equality that there be a requirement that rights have some content which
is distributed equally between all rights-holders. Suppose, for the sake of argument,
that citizens have an equal moral right to healthcare. It does not follow that citizens
have a moral right to an equal amount of healthcare. If two citizens have the same
disease, treatable by a drug that is in short supply, but one of them is dying while the
other is merely being made uncomfortable, they do not have the right to an equal
dosage of the drug. It is no offence to an equal right to healthcare to differentiate

between individuals on the basis of relevant criteria, such as the degree of their need.!®

So in order to substantiate a rights-based argument for majoritarianism, Waldron
needs to show that respect for each individual’s capacity for moral thinking gives rise
to a prima facie requirement that equal weight be given to each individual’s view. Yet
it is far from clear that this is the case. We can imagine a supporter of judicial review

arguing that the right to participation entails a right to present one’s case to some

16 This example is an amended version of an argument made by Ronald Dworkin in Taking
Rights Seriously (2" edn, London: Duckworth, 1978), p 227. (Dworkin uses the example to
differentiate between equal treatment and treatment as an equal.)
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body that will determine the issue by virtue of the strength of argument alone. This,
they might claim, provides the deepest form of respect for the moral judgment of each
citizen. On this argument there is not even a prima facie case for equality of impact,
but the right is nevertheless an equal right. Now I am not endorsing this defence of
judicial review. But it goes to show that something extra is required; something more

than a relatively uncontroversial outline of an equal right to participation.

A related problem is that Waldron’s discussion of an equal right to participation does
not address the crucial issue of who ought to be the rights-holders. Most people do
not believe that anyone capable of making a judgment about a political decision that
affects her thereby has a right to participate in the decision. It was not a violation of
democracy that Saddam Hussain did not have a vote in the 2000 US presidential
election,"” even though he was more personally affected by its outcome than was the
average citizen of Minnesota. This cannot be explained solely by reference to the

capacity of persons as moral reasoners. Again, further argument is required.

This ‘something extra’, I would like to suggest, must tie in with the fact that the right
to participation ‘has less to do with a certain minimum prospect of decisive impact
and more to do with avoiding the insult, dishonour, or denigration that is involved’.s
Unlike, say, physical injury, insult is not a simple consequence of a perpetrator’s acts.
Rather, it can only be inflicted where there exists a shared background understanding
that certain actions bear a certain significance. Simplistically put, in order to insult
someone you must do something that is generally recognised as the kind of thing that
is insulting. This is not to say that insult is a purely subjective matter: one can
mistakenly perceive insult, or fail to see insult where it is present. Indeed, to properly
grasp the concept of insult one must be aware that it is the kind of thing that one can
be wrong about; that is, one must differentiate it from a purely subjective sensation

such as pain or displeasure. An insult bears a significance that can be detached from

170f course, this election was a travesty from a democratic perspective, for reasons which have
nothing to do with the exclusion of the province of Baghdad from the US Electoral College.
18 Law and Disagreement, p 238.
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any individual’s subjective perception of it. But the significance that it bears cannot
be detached from the background of shared understandings: the significance of an

insult arises out of these understandings.

If this is the case, then the demands of the right to participation must themselves be
linked to the shared understandings which afford significance to political
participation so that excluding someone therefrom causes insult to him: what ‘counts’
as political participation in the relevant sense is determined by these understandings.
Furthermore, our understanding of what political participation is is closely entwined
with the political institutions that we have (so that it is quite natural, for example, to
point to the agora as showing that the Athenians had an understanding of the nature
of political participation that was quite different to our own). It would be wrong,
therefore, to think that one could derive the content of the right to participation in
abstraction from any particular constitutional form. What counts as significant and
insignificant participation, of insulting and of non-insulting exclusion, is so
intertwined with the way we understand our political institutions that a right to

participation in abstracto can be no more than a hollow shell.

3.3 Rejecting Waldron’s Circumstances: disagreement as downstream of politics

Waldron’s argument from the ‘circumstances of politics” suffers, I believe, from a
fundamental shortcoming: it attempts to reduce a normative theory of democratic
institutions to a defence of a particular decision-making procedure. This shortcoming
infects his ‘core case” against judicial review, which portrays the issue at stake as how
to make a decision on particular questions that are posited as being already extant in
some already-constituted political society. But, as I argued in the previous chapter, a
system of political institutions is far more than a decision-mechanism. Disagreements
do not present themselves ready-made for resolution by whatever institutional
structure we happen to employ. Rather, the institutional structure provides a point of
reference around which disagreements are forged. Our constitutional system
determines which disagreements are decided upon and which are ignored, it

determines the terms in which disagreements are articulated, it determines the
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professional ethos of decision-makers and it determines the relationships that exist
between decision-makers and ordinary citizens. (Or, at least, it partially determines
these matters; they are determined by our practice of politics, of which the
institutional structure is a constitutive part.) So to view the issue of institutional
design as a choice of decision-making procedure — to view it from the perspective of
a citizen who is unhappy with a particular political decision — is to ignore a host of
crucial features of constitutional systems which are conceptually prior to the

resolution of any particular controversy.

Politics, as an idea, provides a distinctive way of understanding one’s place in the
world, one’s relationships with others, and the significance of particular kinds of
activity, particular beliefs and particular events. While Waldron is right to say that it
presupposes a certain conflict or disagreement, the idea of politics does not simply
make reference to the fact of disagreement; instead it provides a category that enables
us to understand a particular kind of disagreement as political disagreement. We can
say, with Schmitt, that the political ‘does not reside in the battle itself... but in the
mode of behaviour which is determined by this possibility’.’* While a complete
analysis of politics as an organising idea would be beyond the scope of this thesis,?
certain key points are relevant here. For a start, political disagreements are
distinctively public.! By this I mean not merely that they take place ‘out in the open’
— i.e. that they are not hidden or secret — but that they are understood as concerning
the “public interest’, as opposed to the “private” interests of individuals and sectoral
groups. (Indeed, publicness in the former sense is not even a prerequisite for
publicness in the latter sense: think of voting.) Such an understanding must be

reflected in a vocabulary of politics, i.e. a way of articulating disagreements that

19 Carl Schmitt, The Concept of the Political (G Schwab tr, New Brunswick: Rutgers University
Press, 1976), p38.

2 For an overview, see Martin Loughlin, The Idea of Public Law (Oxford: Oxford University
Press, 2004), p 32-42.

21 For a fascinating discussion of this notion of publicity in the context of the ancient Greek
city-state, see Hannah Arendt, The Human Condition (2" edn, Chicago: University of Chicago
Press, 1999), § 5.
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presents them as public in the relevant sense. Such a vocabulary can, in turn, only
bear meaning in the context of an ongoing practice of political discourse. So the
practice of politics lies ‘upstream” of any specific political disagreement about what
we ought to do in a given situation: without it, we wouldn’t be able to understand
our disagreements as political. Of course, there is a certain circularity here, since I am
effectively saying that in order to disagree politically we need an existing practice of
political discourse, but then what could such discourse consist of other than political
disagreements? However, rather than think of this as a problematic chicken-and-egg
paradox, we should instead view it as an instance of the general difficulty of
explaining how linguistic animals come to possess and disagree about concepts: there
must be some sort of iteration between employing a concept and coming to possess

it, with each accruing gradually through a process which builds up in stages.??

Secondly, politics presupposes a sense of solidarity that connects the individual
citizen to a broad political community. More specifically, it is a pre-requisite for
disagreements over the question ‘what ought we to do?’ that there is the sense in
which there exist a we that is capable of doing anything at all, what we might call a
collective subject. Of course, people can co-ordinate their actions without conceiving
of themselves as a collective subject. Drivers, for example, might develop a
convention of giving way to vehicles approaching from the right without there being
any sense of their engaging in a collective endeavour. Such a convention could arise,
and thrive, purely as a result of the discrete actions of individuals. However, this set
of drivers would not be capable of having the kind of disagreement that characterises
political communities. An individual driver might wish that the convention were
different, but he would not be able to say, properly speaking, that we ought to have
decided differently, for there was no collective decision. Politics is characterised by

decisions that are irreducibly collective, in that they cannot be reduced to some

22 See, for instance, Ludwig Wittgenstein, Philosophical Investigations (E Anscombe tr, 3 edn,
Oxford: Basil Blackwell, 1994), § 7.
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function of the decisions made by citizens individually. For us to disagree politically

over the question ‘what ought we to do?’, we must take the ‘we’ literally.

As Walker has pointed out, disagreements as to the appropriate scope and
constituency of collective decision are of a ‘higher order’” to the more specific
disagreements that Waldron sees as characterising the circumstances of politics.?
These higher order disagreements cannot be directly resolved by political institutions
as decision-making mechanisms, since the very legitimacy of those mechanisms is
part of the question in issue. It does not follow, however, that political institutions are
irrelevant to the attempt to address these issue, since, quite apart from the content of
the decisions that they make, institutions also play a symbolic role, by providing ‘a
modality of thought, affect, and discourse enabling individuals and groups within a
political community to make sense of and to articulate a notion of their common past,
to form and pronounce judgments about their common present, and to plan and
project various imagined common futures’.?* In addition to functioning as decision-
making mechanisms, political institutions play a higher order role as poles around

which social identities are constructed.?

Our concept of politics, then, with its associated ideas of publicness and collective
subjectivity, is constructed dynamically, through an ongoing practice that is partially
constituted by the political institutions within which it takes place. Part of what

enables us to recognise certain disagreements as political is the fact that they are the

2 Neil Walker, ‘Europe’s Constitutional Momentum and the Search for Polity Legitimacy’
(2005) 3 International Journal of Constitutional Law 211, at 215-9.

24 [bid, at 223. Walker is writing in the context of the attempt in 2004 to implement the Treaty
establishing a Constitution for Europe, which at the time was in front of the member states for
ratification (which was, of course, never forthcoming), and so his argument is specifically
about written constitutions. However, there is nothing to suggest that he would deny that
concrete decision-making institutions (i.e. parliaments, courts and the like) cannot play a
similar symbolic role.

2 For obvious reasons, this issue has been of particular interest to EU scholars. In addition to
Walker, ibid., see Richard Bellamy and Dario Castiglione, ‘Normative Theory and the EU’, in
Lars Tragardh (ed.), After National Democracy: rights, law and power in America and the new
Europe (Oxford: Hart, 2004); and Hans Lindahl, ‘Sovereignty and Representation in the
European Union’, in Neil Walker (ed.), Sovereignty in Transition (Oxford: Hart, 2003).
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type of disagreements that are resolved by institutions that we recognise as political.
And political practices provide a framework within which a sense of collective
solidarity can be sustained, so that democratic processes and collective identities feed
off one another. The practice of politics is thus a reflexive process of continual
definition and redefinition of the political community, and political institutions have
a key role to play as focal points for the kind of discourse that can sustain collective

political identities.?

It is, therefore, an inadequate portrayal of ‘politics’ to depict it as a response to
disagreement over particular questions of justice. The role of politics is not only to
resolve disagreements but also to frame them, to tease them out, to finesse them, to
enable us to understand what is at stake in them, to constitute a community capable
of having them, and so on. Waldron’s argument 